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The Road to Hell Is Paved With Good Intentions:
Finding and Fixing Unlawful Command Influence.

Major Deana M.C. Willis
Chief, Criminal Law Division
Office of the Staff Judge Advocate
82d Airborne Division, Fort Bragg, North Carolina -

Introduction

' Although inappropriate attempts to influence the criminal
justice process are problematical whenever they take place,
they present special difficulties within the military criminal
legal system. Because commanders not only have the
responsibility of military command, but also are charged with
the administration of military justice, a certain degree of
“command control” is necessary and proper. Nevertheless,
when commanders overstep their lawful prerogatives, improper
“command influence™ results.

Unlawful command influence—direct and indirect, real and
perceived—is one of the most persistent problems in mllnary
law.2 Command influence concemns have arisen in a variety of
situations: atiempts by commanders to achieve certain results
for specific classes of offenders,® efforts by staff officers to

“stack” court-martial panels with persons thought to be disci-
plinarians,* actions that tended to “chill” the testimony of
witnesses,’ and efforts by supervisory judges to avoid com-
plaints of light sentences.¢ Unlawful command influence
surfaces with each generation of junior leaders because senior
commissioned and noncommissioned officers fail adequately
to teach these new leaders the lessons learned from mistakes
made in the past.

The term “‘command influence” is a misnomer. The perpe-
trators can be staff officers,? judges.? and noncommissioned
officers (NCOs),? as well as commanders.!® While not all
*command control” is impermissible,!! almost any “external”
influence on the judicial process can constitute unlawful com-
mand influence. Case law also shows that impermissible
influence can be “internal,” occurring, for example, when a
senior court-martial member uses his or her rank to influence

VS 1“Command influence is the improper use, or perception of use, of superior authority to interfere with the court-martial process. It may consist of interference with
the disposition of charges, with judicial independence, with the obtaining or presentation of evidence, or with the independence and neutrality of court members.”
See P‘RANCls A. GILLIGAN & FREDRIC I. LEDERER, COURT-MAR‘UAL PRomnmm § 18-28. 00 (1991; see also UCM]J art. 37 (1988).

2’l‘he questwn of command comrol was a vital elunem in mlhlary justice reform, Set Uniform Cade q" Mduary Justice, 1950: Hearmgs on HR 2498 Before the
Subcomm. of the House Comm. or Armed Services, 81st Cong., 1st Sess. 626 (1949). Cases dealing with unlawful command influence span the reported history—
many mistakes, such as giving inappropriate speeches or printing articles subject 1o controversy, have recurred over time. See United States v. Hilow, 32 M.J. 439
(C.M.A. 1991); United States v.. Thomas, 22 M.J. 388 (C.M.A. 1986); United States v. Brice, 19 M.J. 170 (C.M.A. 1985); United States v. Grady, 15 M.1. 275
(C.M.A. 1983); United States v. Howard, 48 C.M.R. 939 (C.M.A. 1974); United Stetes v, Littrice, 13 C.M.R. 43 (C.M.A. 1953); United States v. Cortes, 29 M.J.
946 (A.CM.R. 1990); United States v. Walk, 26 M.I. 665 (A.F.C.M.R. 1987); United States v. Cruz, 20 M.J. 873 (A.CM.R. 1985), rev'd, 25 MJI. 326 (C.M.A.
1987); United States v. Treakle, 18 M.J. 646 (A.C.M.R. 1984). The appellate couns use the terms “unlawful command control,” “unlawful command influence,”
and “command influence” interchangeably.

3E.g., Howard, 48 CMR. at 939 (commanding general targeted “dmg peddlers in @ written pubhcauon. indicating that he would grant no clemency to convicted
drug dealers). .

4Hilow, 32 M.1. a1 439. . oo v
3E.g., United States v. Jones, 30 M.J. 849 (N.M.C.M.R. 1990); United States v. Lowery; 18 MJ. 695 (A.F.CM.R. 1984).

SE.g., United States v. Mabe, 30 MJ. 1254 (NM.C.M.R. 1990), aff'd, 33 M.J. 232 (CM.A. 1991); see also United Smtcs v. Al]en. 33 MI1. 209, 211 (CM.A.
1991),

Hilow, 32 MJ. at 439 (division deputy adjutant general). United States v. Kitts, 23 M.J. 105 (C.M.A. {986) (staff judge advocate).
8See Allen, 33 M. I at 211; Mabe, 30 MJ. at 1254; Umt.ed States v. Walk, 26M 1. 665 (A F CMR. 198'7)

9United States v. Sullivan, 26 MJ. 442 (C.M.A. 1988); United States v. Levite, 25 MJ. 334 (C.M.A. 1987); United States v. Lowery, 18 MJ. 695 (A.F.CMR.
1984).

10F.g., United States v. Saunders, 19 M.J. 763 (A.C.MR. 1984); United States v. Charles, 15 M.J. 509 (A F.CMR. 1982).

115¢e, e.g., United States v. Rivera, 45 C.M.R. 582, 584 {A.CM.R. 1972). In Rivera, the Ay court stated:

f \ The fine line between Jawful command guidance and unjawful command control is determined by whether the subordinate commander,,
though he [or she] may give consideration to the policies and wishes of his {or her] superior, fully understands and believes that he for she]j
has a realistic choice to accept or reject them. If all viable alternatives are foreclosed as a practical maner, the superior commander has
. unlawfully fettered the discretion legitimately placed with the subordinate commander.

Id.
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junior members.!2 Whatever the source of the problem, the - - counsel, defense counsel, judges, or staff judge advocates

command mast initiate thorough, immediate remedial meas- (SJAs).. The Judge Advocate General and the appeliate courts

ures as soon as unlawful command influence is identified. = ' - require judge advocates to act aggresswely to correct unlawful
command influence. They are highly critical when judge -

The inevitable friction between a commander’s interests in- = gdvo avac fail 1o recognize and correct this problem promptly.)?
maintaining good order and discipline and an accused’s right " * . Congress also has recognized this issue, pointedly high-
to a fair trial ensures that unlawful command influence will ' " jighting it in a 1991 Senate investigatory report that was
continue to be a problem.!3 The Court_ of M!rta_ry.Appc.als “ triggered in part by the unlawful command influence alle-
has remarked that the process of maintaining discipline with- gations arising in the United States Army, Europe, in the early

out denying fairness in military justice requires “a delicate 1980’s.18 This report censured the leadership of the Judge
balance” in an area filled with perils for the unwary.14 This Advocate General’s Corps for failing to ensure a thorough
tension between discipline and fairness is not new—com- investigation of a command mflucnce problem in the 3d

manders have been aware of it for decades. General William Armored Division, The Senatc report concluded that “[a}s 2

C. Westmoreland, for ci(a.mpl_e, a'c}moWle_dged that tension in result [of this laxity], no one was ‘held accountable or respon-
1971, stating that “[a] military trial should not have a dual sible for the chain of events which . . . undermined the
function as an instrument of discipline and as an instrument of admxmstrauon of i ]ustlce inthe . Dwxsxon "9

justice. It should be an instrument of § Justme and fulﬁllmg thls
function, it will promote discipline.”t5 ‘ ‘ ‘ o S e

=

Actual Unlawful Command Inﬂuence Versus o

- This article focuses on improper, ‘affirmative command
prop the Appearance of Unlawful Command Inﬂuence

hctions taken for the otherwise legitimate purposes of pre-
serving and enhancing discipline and morale.: In these actions,
commissioned and noncommissioned officers intentionally or - Problems for judge advocates may arise from actual

unintentionally mﬂuenced the outcomes of mrhtary Jusuce unlawful command .influence or. from the appearance of
proceedings.!6 . , »unlawful command mﬂuence.29 From aipracncal standpoint,

. tua.l unlawful command influence, once 1denuﬁed, is the easier
Sensmvxty to the presencc of unlawful command mﬂuence of the two to handle.2! Actual unlawful command influence
is especially important to judge advocates serving as trial occurs when an actor in an accused's chain of command improp-

12.‘)'eeUnm-.clStatcsv Accordmo.20MJ 10‘2(CMA 1985) : P

| IR !
l:‘Te:nslon can arise from the command’s dcsu'e to preserve good order and dxscrphne" lhrmgh delerrmco—ihat is,a commandcr may feel compe].led to pumsh a
particular offender to “send the message™ to other members of the command that the accused’s misconduct is intolerable. This aim conflicts with the judicial
responsibility 1o ensure that the accused receives a fair trial, regardless of the impact of the ‘outcome on other soldiers. Another source of friction is the perception
of faxmess within the rmlr!ary A verdlcl I.hat is perccrved w1!.lun thc oommand 1o be unfair tends 1o degrade morale and breed dxsmphnc problems.

1‘Umn’,d Stal:s v. Treak]e.rls MJ 646. 653 (A CM. R 1984) (quoung Ummd Smes v. Lmnce. 13 CM.R 43, 47 (C MA 1953)) R N '
) t FE N :

15See Wlll.mm C Westmorelnnd, Mrluary Jumce——A Commander f] Vuwpomt, 10 AM. CR]M L. RBV 18 22 (l 971)

16This amcle does not address Ihe relauvely new category of cases dealmg with ccmmand influence” exercised by supervmng mxlnary lawyers or judges

Thomas, 22 M.J. 388, 400 (C.M.A. 1986) (the “legal ndv:sor [either] failed 1o peroerve that a pmblem was developing from [the oommandmg general‘s] staled
policies or ., . was unable or unwilling to assure that the commander stayed within the bounds prescribed by the Uniform Code of Military Justice™); United States
v. Grady, 15 M.J. 275 (C.MLA. 1983); Umted States v. Walk 26 MJ 665 (AF.CMR. 1987)

“’S REP No 1, ltfdemg lstScss 4- 15(1991)
. 2 B e e Do s |8 DR T S SR S S A P

”ld a2

20In United States v. Cruz, the Army Court of Military Review stated, : | | ; EETEEa T R VRN P ook

Command influence law addresses two different questions which must be consrdered from two dlffermt points of view. 'Ihe first quesuon
is whether the accused was prejudiced by actual unlawful comménd influence; The second question is whether there will exist in the minds
.., of the public the appearance that he was. . .. .

. [Tlhe issue of actual unlawful command influence must be considered from inside the rmhtary Justice system. . . On the other hand,
the appcamncc that an appellant has’been prejudiced by unlawful command influence must be congidered from outslde the military justice
system .

i

YRR e gt

United States v. Cruz. 20 M.J. §73, 882 (ACMR. l985),r¢vdmpartonolhzrgmund.r ?.SMJ 326(C.MA 1937) D R —

2 Trial defense counsel are in a unique posmon o 1denufy incidents of actual unlawful command influenice. Prospecuve witnesses often canchdly admit to defense
counsel that they are beirig pressured 10’ conform their testimonies 1o the “official” account of an offense. Defense counsel, howaver. sometimes are hot informed
directly. Intimidated witnesses may appear to “forget” key details, modify their stories, lose their initial enthusiasm, or find reasons to 'be absent during trials.
Exercise of unlawful command influence is very subtle—only rarely is it expressed directly, even to the person who is influenced.
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erly influences a case adversely to the accused.22 The unlaw-
ful command influence is intentional ‘if the actor meant to
affect the military justice process and the actual fairness of a
trial. 2 When this occurs, a‘common remedy is to remove the
perpetrator from-the: position from which he ‘or she wielded
the unlawful influence and to issue corrective msu'ucnons to
the people mﬂuenced24 S Do

The Navy-Marine- Corps Court of Mrhtary Revrew recently
recognized that actual unlawful command influence also may
arise unintentionally.? Examining the actual impact of
unlawful command influence, the court held that the accused
and the military justice system are no less victimized when the
source of the unlawful influence did not intend to effect the
ensuing adverse consequences. The Navy-Marine Corps court
considered this interpretation beneficial to the adjudication of
unlawful command influence issues for four reasons. First, no
scientific means exist to determine a person’s trug motive or
intent. - Second, people have complex personalities and
normally act out of mixed motives. . Third, most cases are
staffed through several levels; mdlvrduals at different levels
rarely share common motives or intents. Finally, this
approach permits the courts to adjudicate allegations of
unlawful command influence without “stigmatizing the
perpetrators as military justice outlaws.”26

b

Whenever unlawful command m.ﬂuence arrses 1t tarnts the

case and triggers the need for remedial measures. If a court

R

recognizes that actual unlawful command influence is at issue
in a'case, the court also must consider whether the appearance
of unlawful command influence exists and, if so, what
remedial action is required.2’ ‘The mere appearance of unlaw-
ful command influence may not affect the actual faimess of a

‘trial, but it does erode public confidence in the military justice

system.28  Authorities have a harder time tecognizing and
correcting the appearance of unlawful command influence, a
task made even more difficult because the intent underlying

fthe offendmg action usually stems from a good mot1ve such

as a desire to’ dlscourage drug trafﬁckmg 29

Even when they stem from good intentions, acuons that
create an appearance of unlawful command influence can cauise
substantial problems for the command and the military
judiciary. For example, an allegation of unlawful command

.1nﬂuence may cost a commander his or her power to serve as

a convening authority.3® Judges now must take whatever
measures are necessary and appropriate to ensure, beyond a
reasonable doubt, that the findings and sentences of courts-

.martial are unaffeclcd by unlawful command influences.3!

Umted States V. Toon32 illustrates a situation in whrch a
commander s prerogative to determine and promulgate poli-
cies ran afoul of the mrhtary justice system. The commanding

.general of the 82d Arrbome Division published a command

letter in the November 1972 issue of Impact a division pub-
lication. In this letter, the general wamed that he would grant

221p theory, a superior could exert unlawful command influence that is favorable to an iccused."'Nol surprisingly, no rel;oned decisions address this possi'bility.
When command influence unfairly benefits an accused, he or she suffers no prejudice and— presumably—does not raise this issue on appeal.

B5ee United States v. Mabe, 33 M.J. 232,239 (CM.A. 1991) (citing United States v. Thomas, 22 MJ. 388 (C.M.A. 1986)); see also Cruz, 20 MJ. a1 884,

%See, e.g., United States v. Sullivan, 26 M.T. 442 (C.M.A. 1988) (commander transferred a first sergeant afier he suggested at an NCO call that defense witnesses
might anticipate career setbacks, thereby eliminating his access 1o the rating process); see also United States v.-Mabe, 30 M.J. 1254 (N.M.CM.R. 1990) (senior
judge removed from rating chain and m.ed officer mstructed to drsregard a letter from the former rater urgmg harder sentences at courts marual) aﬁ'd 33MJ. 232
(C.M.A. 1991). : . G

25 See United Siates v. Jameson, 33 M.J. 669 (N.M.C.M.R. 1991).
%14 a1 673.

2'7S¢e United Slates v. Rosser, 6 M. ] 267 271-712 (C M A 1979)

i TR

28 See United Smes v. Cruz. 20 M J 873 884 (A CM.R 1985)‘ rev d in parr on other grounds M 326 (C M.A 1937) “The Army ‘Court'of Mrhtary Revxew
remarked '

The law and the couns concern Lhemselves wnh lhe appearance of unlawful command mfluence . not because .an accused has any
legitimate claim 10 relief where he has in fact suffered no prejudrce but only appears to have. Itis the mten:sts of the rmhtary justice system

itself which the appearance doctrine was designed 10 protect, since it is the military justice system itself which is harmed by the loss of public - ;
confidence.

>29see €g. United Slatesv Howard, 48 C.MR 939 (CMA 1974) United States v. Cortes, 29 M.J. 946 (ACMR. 1990)

30The commanding general of Fort Drum lost the right to act as canvening authority in cases involving illicit drugs after the publication of his editorial in the Fori
Drum Sentinel. Interview with-Major Sandra. Stockel, Administrative- Law Division, Office of The Judge Advocate General (Mar 10, 1992) Major Stockel wat
.Chief of Administrative Law, Office of the Slaff Judge Advocate, Fort Drum, N.Y., when this incident occurred.

" The commanding general of the 3d Annored Division lost the right 1o #ct as & convening authority in any case arising out of his command. Cases mvolvmg X
Armored Division soldiers were routed routinely 16 the commanding general of VI Corps. Interview with Lieutenant Colonel Wendell Jewell, Chief, Mﬂmr'
Personnel Branch, Litigation Division, U.S. Amy Litigation Center, Arlington, VA (Mar 5, 1992). Lleulenant Colonel Jewell served as military ]udge in most o
‘the unlawful command influence cases from the 3d Ammored Division.

31 See United States v. Jones, 30 M.J. 849, 850 (N.M.CM.R. 1950).
3248 CM.R. 139 (A.CMR. 1973).
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no clemency to convicted drug dealers in his posttrial reviews.
He added that “drug peddlers” would go to the Disciplinary
Barracks at Fort Leavenworth for the full terms of their sen-
tences and that all punitive discharges would stand.?3

The Army Court of Military Review recognized the
“clearly laudable objective of the commander” to reduce drug
traffic in his unit.3 Nevertheless it characterized his aggres-
sive use of the judicial process to eliminate drug traffickers
from the Army as an impermissible injection of command
pohcxes into judicial proceedings.? Toon actually was an

“appearance” case because, contrary to his assertions in /mpact,
the commanding general actually had agreed to a sentence
limitation in the insiant case and had restored Toon to duty
after ,Toon completed a period of posttrial confinement.36

‘Unfortunately,’ history repeats itself. The Army court
addressed a more recent example of good intentions gone
awry in United States v. Cortes.3? In Cortes, the appellate
court scrutinized an article written by the commanding general
of the 10th Mountain Division that appeared in the Fort Drum
Sentinel. In this article, the general decried the presence of

N

- /This strongly worded editorial gave rise to a claim of

-unlawful command influence 49 Although this was not appar-

ent from the record; the commanding general had directed his
article not toward military personnel, but toward civilian drug

‘traffickers who had been targeting school children in the

commissary parking lot by handing out free drugs.4! Never-
theless, the general’s failure to identify the actual subjects of
his editorial gave validity to the accused’s allegations of
unlawful command influence, and thé Army court properly
concluded that remedial measures were required.42

Problematic Command Actions

Wrmen Poltcy Statements

Any review of published cases dealing with al]eganons of
unlawful command influence quickly reveals certain scenarios
that repeatedly trigger complaints. The most prevalent

‘situation involves the publication of a letter, article, policy

statement, or memorandum that specifically castigates a cer-
tain class of offenders (usually drug dealers), or discourages
favorable testimony on behalf of convicted soldiers.43

drug dealers on Fort Drum, describing them as “a slime that
lives among us . . . a filth that is unspeakably sordid . . . a filth
that should be ﬂushed to a bottomless abyss where 1t will rot
in its own stench forever.”® The general concluded, “These
criminals have no place in a free socncty . and should be
' rcmoved from it.”® '

The authors of these denunciations often are convening
authorities, as was the case in Cortes and Toon; however, on

&

‘33Id. at 139; see also United States v. Howard, 48 CMR. 939 (CM.A. 1574).
34Toon, 48 CM R, at 142, :

35]d. 'The appellate court believed that knowledge of the commander's announcement would induce court members to impose punitive discharges on soldiers
convicted of sellmg drugs. See id. a& 143

36See id. The ednoml also may have created the impression that lhe eommandmg general had an mflcxxble amtude toward clemmcy requests.

37129 M.J. 946 (A C. MR 1990) Cories is an “appearance” case because the accused was tned and conv:cted on 15 February 1989 one monlh before the
commanding general's editorial appeared in the Fort Drum Sentinel. An acting convening authority took final action on Cortes’ case.

-

38/4. at 949 n.3,
974,

40The court ultimately found no basis for the claim. /d. at 949-50. The court noted that an acting convening suthority, not the commanding general, took final
action in the accused’s case. It emphasized that the acting convening authority appended to the record of trial an affidavit in which he stated the basis for his action
and declared that the commanding general's editorial did not affect his decision. See id. at 950; cf. ‘United States v. Glidewell, 19 M.J. 797, 800 (A.CM.R. 1985)
(transfer of convening authority’s posttrial review respons1b1hl:les to a subordinate failed 1o dissipate the taint of unlawful command mﬂuence when no evidence
indicated whezher the subordmate was dlsquahﬁcd from reviewing the case), affd, 23 MJ 153 (C M.A 1986) (summary dlsposmon) ’

41]nterview with Major Sandra chkcl, supra note 30. ‘ T

420n 14 April 1989, the commanding general issued a memorandum to clarify his comments and to emphasize that he did not intend to infringe any soldier's legal
rights under the Uniform Code of Military Justice (UCMI). Jd. He also solicited honest recommendations from subordinates regarding appropriate disposition of
individual cases. /d. Even so, the Army Court of Military Review expressed concems about the impact of the published article and the general’s ability 10 act
impartially as a convening aulhonty in courts-martial involving illicit drugs. See Cortes, 29 M.J. at 950. U'lnmale]y, the court reserved comment, stating that it
-would address “{t]hat issue . . . when and if it is brought before [it}.” Id. - . . . : L R .

In cases involving the appearance of unlawful command influence, public perceptions ‘are critical. Slandmg alone the general's’ retraction letter nrguably was
insufficient to dispel the appearance of unlawful ¢ommand influence. Significantly, the general did not retreat from his original position that drug dealers are
criminals who have no place in a free society. Although the general acknowledged that a soldier accused of committing an offense deserves 1o be treated fairly,
legally, and individually by those who administer the military justice system, he apparenl.ly limited his guidance to recommendations regardmg disposition of
specific cases. Moreover, he evidently failed to emphasize the duty of court members 1o decide cases only on evidence introduced at trial, without regard to any —
command policies. See generally United States v. Howard, 48 C.M.R. 939 (C.M.A. 1974). Furthermore, the commanding general's memorandum was distributed
to military personnel, but evidently was not published in the Fort Drum Sentinel.

43See Cortes, 29 M.J. at 949-50; see also United States v. Fermandez, 24 M.J. 77 (C.M.A. 1987); United States v, Thomas, 22 M.J. 288 (C.M.A. 1986); United States
v. Hawthome, 22 C.M.R. 83 (C.M.A. 1956); United States v, Walk, 26 M.J. 665 (A.F.C.M.R. 1987); United Siates v. Toon, 48 C.M.R. 139 (A.CM.R. 1973).
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occasion, the writer may be an NCO.% . Typically, an author
will state emphatically that a particular activity or class of
offenders is bad and should be removed from the ‘vicinity of
the command. These messages often are disseminated
through civilian publications as well as through military
channels, e‘specially vf/hcn they are drafted by general officers.45

i
!

Speeches and Lectures

' Speeches closely paraliel pubhshed statements in tendmg to
condemn pamcular illicit activities or classes of offenders.
They vary in formahty from a general officer’s special presen-
tation to the officers of a spetific command4é to routine NCO
development classes given by a first sergeant."’

. 'The most widely publicized speech incident occurred in the
3d Armored Division in the early 1980’s. Over a period of
several months, the commanding general addressed both
officer and enlisted subordinates on military justice issues,
espousing a “consistency theory” in referral recommendations
and trial testimony. The general stated thathe -+~ ~

found it paradoxical for a unit commander,

who had recommended that an accused be
tried by a court-martial authorized to adjudge

a punitive discharge, to later appear as a
defense character witness at the sentencing

 stage of the trial, testify as to the accused’s . .

good character, and recommend that the con- - -
victed soldier be retained in the service.48

- This theory mlsstated the law4? and was w1dely misunder-

stood,50

> 'When challenged, the. commanding general maintained that

- he wanted subordinate commanders carefully to consider
" recommending lower-level courts-martial if they did not
* believe that the accused should be discharged.5! The general,
- however, failed to communicate this message consistently to

his audience. Some subordinate commanders understood the

- message as the general intendeéd.52 At least one commander,
* however, understood the general to take a “dim view of a

soldier’s chain of command . . . offering testimony on the
accused’s behalf” during sentencing procedures.s? Some

. soldiers understood the remarks to mean that favorable char-

acter testimony was discouraged in prefindings procedures as
well as presentencing.54 " This situation was exacerbated by the
publication of two documents, one written by the division
command sergeant major and the other by a brigade command

" sergeant major.’ Both pieces asserted that NCOs should not
*testify that a service member convicted of a senous crime was

a “good soldier.™ss

These command actions caused a furor, affecting several
hundred soldiers directly ‘and causing ¢onsiderable delay and
expense during appellate proceedings. A Senate investigator
later cnaracterized the division commander’s remarks as
“intemperate” and * oven'eachmg "6 In addressing the cases

 arising out of the 3d Armored Division, the Court of Military

Appeals cautioned against a repeat of these events, warning

“The dmsnm command lergeam ma_)or and & brigade oommand scrgeant ma_;or lssucd lcpamte gmdance lo lhen’ subordinate NCOs lo dxscourage testimony o
behalf of soldiers convicted of scricus offenses. See United States v. Treakle, 18 MLJ. 646, 651 (A.CMR. 1984). .

45See, e.g., Cortes, 29 MJ. at 949 n.3 (editorial published in the Fort Drum Sentinel), Howard, 48 CMR. at 939 (interview pnblishéd in ﬁc lmpécl magazine &
Font Bragg). When the suthor is an NCO, the publication range tends to be narrower. Frequently, the author’s comments are distributed only within an individua

unit. See, e.g., Treakle, 18 M.J. at 651 (bngadc command sergeant major drafted a disposition form stating that NCOs had a moral obligation not to recommer
retention for soldiers omvn:ted of various serious crimes, then dmnbuled Lh.ls form to bngade NCOs) .

46See, €., United Sates v. Brice, 19 M. 170 CM.A. 1985). ' R
#15ee, e 8., United Statés v. Sulhvm. 26MJ.442(CMA. 1988). . o
48United Stalcs v. Thomas 22 MJ 388, 391-92 (CM.A. 1986), see also Treakle, lB Ml a 650

49The standard o proof for n:fcmng a case to tml—ptobabl: cause—dlffen from the nandard of pmof t'or conncuon—-pmof beymd a reasonable doubt. Preferr
- and referral decisions are made early in the case. - Postpreferral or postreferral investigation can reveal information not previously known when the command mac
its initial recommendations. This additional information can affect 8 commander’s determination of an sccused's rehabililative potential or suitability for retention

. Moreover, a commander's honest belief that a soldier commitied an offense that should be pumshed as directed by a court-martial need not prevent the command:
from testifying truthfully that the soldier was a “good soldier” who could continue to serve in the military. .

30See Treakle, 18 MJ. at 650-5_1 (dcscnbmg in detail the “widely dlffergnt percepums'f of ;he eqnmmdmg éenéral'n' messagE), '

5114, at 650. : oA : ‘ T T

52See generally id. at 653 (the commanding general evidently “sought 1o correct a per;:eived problem— inconsistency between recommendations that ya case |
tried by a court capable of adjudging & discharge and testimony that the accused should be retained in service™). See generally S. Rep. No. 1, supra note !
(describing commanding general's stated intentions in detail). ) L

$3Treakle, 18 MJ. at 650; see also'S. REP. No. 1, supra note 18, at 47 (notes of Lieuminnt Colonel Banholomcw). P

54Treakle, 18 M.1. at 650. See generally S. Rep. No. 1, supra note 18, at 36-55.

558¢e Treakle, 18 M.1. at 651.

56S. ReP. No. 1, supranote 18, at 12.
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75819 MJ’ 170 (CM A. 1985).

:_:,59ld at 171 The commandmg gcnenl 8t Quantico "had directed l.hal all offioen at the base would be at the base to hear ;he Commandant's address.”
. address would be ‘drugs and things like that*” and that the commanding general “had

SCruz, 20MJ. m876, . o e .

-that it would consider drastic remedies to eliminate the taint of

unlawful command influence in future cases.’?

. Timing is critical when dealing with speech-generated
unlawful command influence. For example, in United States
v. Brice,5% the Commandant of the Marine Corps addressed
the officers assigned to Marine Corps Combat Developments
Center, Quantico, Virginia, including the court members of a
trial in progress. Brice, the accused in that trial, was charged
with use, transfer, and sale of LSD. Over the defense counsel’s
objection, the military judge granted a recess to permit the
members to attend the Commandant’s lecture.5? ‘

- During his presentation, the Commandant stated that drug
trafficking was “intolerable” in the military and that drug
traffickers should be “out” of the Marine Corps.%® When the
court-martial reconvened, the military judge denied a defense

' motion for a mistrial. The Court of Military Appeals reversed

Brice's conviction.” The court emphasized that its decision
was compelled not by the Commandant’s remarks but by “the
peculiar timing of the . . . lecture.”®!

$7United States v. Thomas, 22 M.J. 388, 400 (CM.A. 1986).

3

cotnsel specifically advised the military judge that “the subject of the .

Object Lessons (Pubhc Specracles)

One of I.he nsk1er ways of expressmg a command pohcy

‘ statement is the object lesson, or public spectacle. . Object
-lessons include mass arrests during unit formations,$2 publicly
 stripping unit insignia from an accused’s uniform, subjecting

an accused to a ceremonial “drumming out,” cloistering
accused soldiers in special units, and disclosing the contents
of an accused’s service member information file (SMIF) to an

~.assembled formation.63 These exhibitions are especially

egregious when the command accompames them with rhetorlc
condemning the accused as a “criminal.”64 Although a pubhc
spectacle may be terribly dramatic and cernamly will drive
home the commander’s point, it also may strip an accused of
the presumption of innocence, leading observers to suspend

. their independent judgment about the individual’s culpability
- and ‘giving rise t0 allegations of unlawful command influence.
. Not surprisingly, the military appellate courts view these

actions unfavorably.65 -Even when no actual unlawful com-
mand influence is present, such actions create an appearance
of unlawful command influence that can be “so aggravated

Id. The trial

indicated t.hat members of the court-mamal would not be exempt from am:ndmg " Id. The military _)ndge refused to interfere with the command directive. /d.

604

61/d. a1 172 & n.3. The court remarked,

Id.a172n3.

We do not in any way wish to be viewed as condemning the contents of the Commandant's remarks since the drug problem in the military
‘demands command attention; nor-do we feel that such remarks ‘necessarily constitute illegal command influence. Instead, we base our *
decision on the confluence of subject and timing, particularly as they affect the minds—however subtly or imperceptibly—of the triers of fact
in this pamcular case.

[ ERTI B

e G a g

" 62Mass arrests are not illegal per se; however, the command must guard against stripping the arrestees of their presumptions of i innocence or denouncing them as

criminals. “Public accusations by a commander are permissible; public declarations of guilt are'not.” United States v. Cruz, 20 M.J. 873,895 (A.CMR. 1985),
rev'd in part on other grounds, 25 M.J. 326 (C.ML.A. 1987). .

P i ;

63See United States v. Levite, 25 MJ. 334 (CM.A. 1987); Cruz, 20 M 1. at 873. Cruz is the best recorded example of the pubhc spectaclc. ’Ihe record mdxcates
that, when faced with a major drug problem within his unit, a division artillery (DIVARTY) ¢ommander effected a mass apprehension at'a %Jmt formation. See
Cruz, 20 MJ. at 875. .

Addressing approximately 1200 soldiers at the unit fomumon, thc commander first spoke about leadersh.lp, d1sc1plme and xhe need for readmcss Id at 875 76.

He stated that drug sbuse and drug trafficking adversely sffected tommand readiness and could not be tolerated. Id. at 876. He then amounced that some of the
soldiers at the formation failed to meet command or Anny standards and should be removed from their units. /d. -He euher called these soldxcm "cnmmals" or
stated generally that criminals would not be tolerated in the command. /4.
' While the commander was speaking, law enforcement personnel surrounded the parade field. The ocmmandcnhm ca]led out t.he fiames of 40 !oldlers and ordeted
them 10 report 1o the front of the formation. Id. The reporting soldiers were escorted by their superiors in the chain of command, ‘fd- The soldiers® unit crests were
removed before the soldiers reported to the commander. /d. When they reported to the commander, he declined 10 retum their salutes. 1d (Mlhtary custom denies
prisoners the courtesy of a retumn salute.) In full view of the assembled formation, the soldiers were searched, handciffed, and marched to & waiting bus. 7d.

Upon their return to the unit, the majority of the soldiers were billeted together. /d. at 877 The command ultimately formed them into a unit called the “Peyoie
Platoon™ and allegedly forced !hem 1o march (] lhe cadence of “peyote, peyole peyote.”

[

65Cruz, 20 MT. a1 895 (Naughton, I. dissenting). Judge Naughton remarked,

I find that [the DIVARTY commander’s] actions, considered i fofo, effectively ptripped the appellant and thirty-nine ¢ other individuals of
their presumption of innocence. ....

P . ' TR T i
bk . y . L ! + P

. When a commander . . . publicly and forcefully identifies a specific individual as being guilty of criminal offenses, & substantial risk
arises lhxt the subordinates who hear him will suspend their independent judgment about the individual’s guilt or innocence. '

Id.; see also Levite, 25 M J. at 341.
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and so ineradicable that no remedy short of reversal of the
findings and sentence will convince the public that the
accused has been fairly tried.”6 As the Army Court of Mili-
tary Review stated in Cruz, “[t]he realities of military life
regarding the relationships between superiors and subordi-
nates create a concern that a subordinate in this situation will
either embrace his superior’s beliefs or at least not act con-
trary to those beliefs.”6?

Witness Tampering

Witness tampering is the most pernicious form of unlawful
command influence. It commonly occurs in an “office visit”
scenario or through the threat of reprisal. Prospective defense
witnesses are the usual targets of these tactics. The “office
visit” generally is characterized by an order from a superior to
a subordinate to “report. to my office.” When the witness
enters the superior’s office, the superior informs the witness of
a command policy, relates a series of anecdotes about adverse
actions that befell other witnesses who testified in contra-
vention of the command policy, and states or implies that the
witness could prolong his or her career by changing his or her
testimony.68 : |

Appellate courts .almost invariably characterize such
incidents as actual unlawful command influence because they
deny the accused the right to wimesses who can testify on the
accused’s behalf without fear of reprisal 6 A glaring example
of pervasive witness tampering within 2 unit may be found in
United States v. Levite.’° The efforts of Levite’s chain of
command to intimidate defense witnesses comprise a com-
pendium of what commanders should nor do, encompassing

not only office visits, but also object lessons, intimidating
speeches, and—possibly—reprisals,

Before Levite’s trial began, Levite’s battalion sergeant
major called a unit meeting in which he disclosed information
from the accused’s SMIF that allegedly showed Levite’s “bad
character.””! The sergeant major also speculated that the
accused was involved in the pandering of two female privates
in the unit who were not present at the meeting. He later
called the two privates into his office, stated that he thought
the accused was “pimping” them, and again disclosed infor-
mation from the accused’s SMIF. One of the privates later
attended a meeting on an unrelated matter with two of her
commanders. -The company commander criticized her for
associating with Levite and discussed his views of Levite’s
guilt, leaving the private with the impression the commander
did not want her to testify as a defense witness.

A few days before trial, Levite’s first sergeant learned that
three NCOs were scheduled to testify as defense witnesses. .
The company commander directed the first sergeant to have
the three NCOs report to the orderly room and to ask them to
“review” the accused’s SMIF *“so that they would be current
in their testimony.”” The battalion commander and company
commander also may have harassed an officer whom the
defense counsel expected to testify about a Government wit-
ness’s bad character for honesty. After her superiors coun-
selled her “on another matter” shortly before the trial, this
officer declined to testify on the accused’s behalf.?3

. The chain of command attended the trial. After testifying
himself, the company commander remained in the courtroom
to observe the testimony of the three NCOs.. One sergeant

% Cruz, 20 M.J. at 892, Significantly, however, the Ammy found no actual unlawful command influence present in Cruz and upheld the conviction, which was
based on a guilty plea. Id. at 890; accord Cruz, 25 MJ. 326, 329 (C.M.A. 1987). “Reversal of findings or sentence is an unmerited windfall to an appellant who
has not suffered actual prejudice, although it may be required as a last resort when no other feasible course of action will restore public confidence.” Cruz, 20 MJ.
at 890. The majority of the Ammy court found that sufficient information was available to the public in this case to dispel the appearance of unlawful command
influence, despite the publicity surrounding the initial amests. /d. at 891. But ¢f. Cruz, 25 M.J. at 329 (remarking that, although “the findings of guilty were not
affected by the command action,” the court had “grave doubts that the sentence hearing in this case was fair”).

§7Cruz, 20 M.J. at 895-96 (citing HoMER E. MOYER, JUSTICR AND THE MILITARY § 3-220 (1972)).

68See, e.g., United States v. Levite, 25 MJ. 334 (CM.A. 1987) (command sergeant major called two privates into his office 10 discuss their relationships with the
accused); United States v. Kints, 23 M.J. 105 (C.M.A. 1986) (SJA called two officers who were scheduled as extenuation and mitigation witnesses into his office
before they testified and informed them of the seriousness of the charges pending against the accused); United States v. Glidewell, 19 MJ. 797 (A.CM.R. 1985)
(division SJA allegedly attempied 1o discovrage a former battalion commander from giving favorable character testimony in & case by communicating the division
commander’s displeasure with such testimony). In United States v, Saunders, 19 M.I. 763 (A.CMR. 1984), the appellant’s battery commander called all defense
witnesses into his office two days before trial, discussed the Army policy on drugs, and gave them a letter conceming drugs in the military. /d. at 764. On the day
of trial, the same commander approached the defense witnesses in the waiting room, stated that he wanted the appellant to receive the maximum punishment, and
directed them 1o read an extract from United States v. Trottier, 9 M.J. 337 (CM.A. 1980). Saunders, 19 M.J. at 764. In United States v. Charles, 15 M.J. 509
(A.F.CMR. 1982), a wing canmander leamed that the accused’s squadron commander believed that the accused should be retained on active duty. Calling the
squadron commander into his office, the wing commander indicated that these views did not coincide with his own policy regarding personnel involved in drug
offenses; alluded to a similar incident in which a squadron commander nearly was relieved for disposing of a drug case by nonjudicial punishment, rather than
referring it 1o trial; and advised the squadron commander to modify his views. Id. at 509.

69See Charles, 15 M J. at 510.
7025 M.J. 334 (CM.A. 1987),
M]d. at 335-36.

72/d. at 336.

.
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stated that the: company commander and the first sergeant
“*gave’ him ‘strange looks™ while he was testifying.74 " At
some point, the first sergeant left the courtroom and allegedly
“ranted and raved” in the hallway about NCOs who condoned
drug use by 'their.soldiers. ' A fourth NCO who had been
expected to testify for the defense ‘was inexplicably absent.
When quéstioned later, he stated that he had experienced
many problems with the company commander after tesnfymg
for the defense inan earher court—mamal : a

“The ﬁrst sergeant held a umit formanon the day after Lewte s

trial. Waving a dictionary, a Manual for Courts-Martial, and
a copy of the enlistment oath, the first sergeant declared :that
“some people did not know. what *good’ meant”. and lectured
the soldiers on the illegality of drug offenses.’ ~After the
formation, the company commander, the sergeant major, and’
the first sergeant individually counseled the three NCOs who
had testified, informing them “that they had embarrassed the
unit”'and that'their testimony had.been “unprofessional.”76
One NCO later was accused of perjuring his testimony and
was reduced one grade through.nonjudicial punishment. “A
second NCO stated that **he would not be surprised if ‘something
negative’ happened to him as a result” of his testimony.?7 -

" 'The tension escalated when-the trial defense counsel’
requested ‘an investigation to determine iwhether unlawful
command: influence had tainted the trial. - A military judge
conducted an ‘investigation under Army Regulation (AR) 15-
6.7 Despite his requests, the defense counsel repeatedly was
denied access to a complete copy of the investigation. Finally,
the defense counsel asked that the ‘entire' AR 15:-6 inves-
tigation be attached as part of the record of trial.? - The SJA,
who originally ‘'had advised the convening authority to
approve the sentence as adjudged, then submitted an adden-
dum in whlch he recommended that the penod of conﬁnement

ot U ot

' .

7‘The Count of Mlhtary Appeals dlsapproved of this forrn of command mumxdamm slaung that forcmg 2 witness to lcsufy “under the glare of the commander and

his minions™ is a form of witness tampering. /d. at340. ' -
75/d. at 337.
75Id. at 336-37.

”Idat33‘7 » N LY

be halvéd “in an abundance of caution and to ensure that the.
accused’s trial [was] totally free from even the appearance of’
unfaimness.”%0. - The Army ‘Court of Military Review affirmed
the findings and sentence in.a short-form opinion, mdxcatmg
that 1t found no v1able issues on appeal SN SRR
The Court of Mxhtary Appeals dxsagreed a1 It remarkedr
pointedly that the SJA “grudgingly recommended . . . [that.the
convening authority take remedial action] only after .
[receiving a defense] request . . . to append the investigation
officer’s findings and recommendations to the record of
trial.”82 The court found this “summary resolution of the
prejudice question .. . completely unacceptable.”83. Declaring
that the unlawful “command influence exercised:in this case
was as pervasive as it was pernicious,”s4 the court concluded,
' Every effort was made by the command to"
' ensure that the court-martial convicted and
"‘punished [Levite] . . . in accord with its will.
. Upon dlscovery of this fraud on the ' -
court, insufficient effort was expended 10!
"4l root out its cause and nullify its effect. - Wew QI
¢t - have no confidence . . . in this verdict and it
must be overtumed. .

- A subsequent decision, United States v. Jones,%5 illustrates
unlawful command influence generated through posttestimony
reprisals against defense witnesses. ‘This invidious practice-
does not mar the fairness of the completed trial, but does.
affect:future trlals by chxllmg the: tesnmony of potennal‘
witnesses.: . . - .

;‘The keyﬁto-understanding ‘Jones lies in knowing the fate of
the defense witnesses in United States v. Jameson.36 Both

cases charged female drill instructors with engaging in homo-

Vo

L

S

73$ee Dept of Army. Reg 156, Bouu:s, Comxssxons AND Comwrmes Pnocmmm Fon Invmnomno Omcnns AND Boms or Omcms (24 Aug 1977).:
Major Joseph A. Russelburg, a military judge who had not heard the case, was the investigating officer. The pubhshed opinion does not provide detailed
mformauon about Major Rnsselburg g appmnunenl nsmvesngaung ofﬁcer See Lewte, 24 MJ at337. . ”

79ld The fmdmgs com:lusmns and recommendmons of the i mvesuganng officcr never were included in the reeord See :d at 339

801d. at337-38, - C - r e e
81/, a1 334-35. 2 L .
82/4. at 340,

874,

7

8530 M.J. 849 (N.M.C.M.R. 1990).

8633 MLJ. 669 (N.M.C.M.R. 1991).
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sexual acts with female Marine recruits.”  The only defense
witnesses in Jameson were two fellow drill instructors who
testified favorably on Sergeant Jameson’s duty performance
and rehabilitative potential. One witness stated that she
disapproved of a homosexual relationship between a drill
instructor and a recruit, but had “no bad opinion” of a homo-
sexual affair immediately after the recruit completed :train-
ing.®8 Both witnesses testified that they would be willing to
work with the accused in the future, despite her conviction.8?
Within days, a verbatim transcription of their testimony was
prepared and delivered to their respective battalion com-
manders, who relieved them of their duties as:drill instructors
and revoked their recruit training military occupational
specialties. Both witnesses later received unfavorable fitness
reports 90

The impact of the adverse actions taken against the two
defense witnesses was immediate. Members of the command,
perceiving these actions as retribution, concluded that “testi-
fying for the defense could be hazardous to one’s Marine
Corps career.”!

Considering Sergeant Jameson’s appeal, the Navy-Marine
Corps Court of Military Review declined to attribute any evil
motive or intent to the commanders or staff officers involved
in the adverse actions levied against the defense witnesses.?2
The court recognized that the command was dealing with a
serious situation that impaired the good order, discipline and
morale of the recruiting command, impacted on external
relations with the families of current and prospective recruits,
and could have generated unfavorable media attention.?3
Consequently, the court addressed “not the ends [the com-
mand sought to attair] but the means [by which it attained

-

them], and the effects of the chosen means, including the
timing thercof, on pending cases.”® Finding “evidence suf-
ficient to render reasonable a conclusion iin favor of the alle-
gation of [unlawful command influence),” the court set aside
the convening authority’s acnon ] A

The actions taken against witnesses who testified on Ser-
geant Jameson’s behalf evidently harmed Sergeant Jones.
One prospective defense witness refused to testify because of
“rumors that two drill sergeants had been relieved . . . for
testifying on behalf of Marines accused of homosexuality.”?s
Although the military judge assured this witness that she
would not be punished for testifying, the witness continued to
refuse, stating that “in her opinion, such promises had been
made and broken before.”% An officer witnéss further indi-
cated that the troops assigned to the command were “hesitant
to testify because they [did] not want to see themselves relieved
for expressing an opinion.”¥? Although the battalion com-
mander had held a meeting in which he ostensibly had encour-
aged witnesses to testify without fear of retaliation, the appel-
late court concluded that unlawful command influence was
present.9® The court remanded the case, asserting that

the defense [had] presented ievidence suf-
ficient to raise the issue of command influ-
ence by showing that potential witnesses
from the appellant’s command were deterred
from expressing . . . their candid opinions . . .
because of destructively adverse personnel
actions taken by the command against those
who-had testified [favorably for] other
accused similarly situated to the [accused].®

87See Jones, 30 M.J. at 85). Jones and Jameson served as drill instructors in the same recruit training regiment at Parris Island, Soutk Carolina. They were charged
concurrently after the command completed an investigation of alleged lesbian activity in the regiment.

88 Jameson, 33 M.J. at 670-71.

89]4,

90]d. at 671; see also Jones, 30 ML), at 851. Both witnesses later obtained relief from the Board for Correction of Naval Records. Jameson, 33 MJ at 671, .

9 Jameson, 33 M. at 676-77.

92]d. at 674, “[W]e have no desire to attribute to the commander or their staff members involved in this case any agenda other than the best interests of their

commands and the Marine Corps ... ."” /d.
931d. at 673-74.

941d.

95 Jones, 30 M.J. at 851-52,

96]1d. a1 852.

N1d.

98The battalion commander essentially remarked that persons with relevant information were encouraged 1o testify for the defense, but that they would be held
accountable for testimony that deviated from Marine Corps policy. See Jameson, 33 M.J. at 667. The appellate court found that the battalion commander 5
comments tended to induce listeners to avoid the trisl process or 10 engage in fearful self-censorship. Jd.

98 Jones, 30 M. at 854,
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=" Jones and Jamesor demonstrate.extreme’examples of
reprisals.’ Superiors more commonly éxert unlawful command
influence by.“‘lecturing,” *counseling,” or *debriefing” defense
witnesses after.they. have testified.1®0. . The appellate courts,
concerned that such practices may discourage these witnesses
or others from participating in the judicial process, have
warned that these. policies ‘‘cannot help but have a chilling
effect on our judicial system.”1%1" Commanders and super-
visors should refrainifrom: these practices, given their limited
efficacy and the very real possibility that they could nse to the
level of unlawful command mﬂuence G

ey by B (N ;3'.:(

FE L I Remedlal Measures
L Repalrmg Unlawful Command Inﬂuence
{ v Y [ o

Once unlawful command mﬂuence 1is. 1denuﬁed, erther actual
or.apparént, remedial measurés ‘are mandatory. . Whenever
possible; the command should-act with the military judiciary
to remedy the problem.. When the task of correcting unlawful
command influence falls solely: to.military judges or the
appellate courts, ithe cleanup 'may be costly, time consuming,
and individualized. Command-generated remedies, on the
other hand, can clean up a problem inone fast sweep

Umted States V. .S'ullwanl"2 provtdes an excellent illustra-
tion of command-directed remedial action. Sullivan, an Air
Force staff sergeant assigned to'a military hospital, was one of
four airmen .accused of 'drug trafficking. - -Before Sullivan’s
trial, the hospital first:sergeant: implicitly ‘threatened to harm
the careers of potential' defense witnesses, commenting at an
NCO call that “derogatory comments concerning judgment
could readily be inserted into . . . [the] efficiency reports” of
any member of the command who testified on behalf of a drug
offender.19® The first sergeant also suggested that this testi-
mony conflicted with Air Force pohcy Nine days later, at a

¢ommardets’ call, the’ hosprtal administrator s1mxlarly criti-

cized officers who would testify on behalf of accused drug
offenders. In the presence of the hospital commander, and

1005¢¢ United States v. Lowery, 18 M.J. 695 (A.F.CM.R. 1984).:! = -
10114, ar 696.
10226 MY 442 (CMLAVIOBR).; i o1 o O RN
1031d. at 442,

10474 at 443.

10574,

10674,

10774, The hospital administrator already had been reassigned. See id.
108]d, ‘

iogld LS ST RN BN S SN R RN 2 SRR S I

copesno s Ly G " i

-

with. his implicit approval;-the administrator also opined that
such#estimony violated Air Force policy. . The commanders’
call occurred after: the -trial ‘defense €ounsel in a:companion
case hdad tomplained to the hospxtal commander about the first
sergeantsmappropnate conduct SRR I g
Su]ltvan was l:he xlast of the four accused to be tned 1In the
precedlng ‘three ‘trials, ‘the.counsel -and the military judges
thoroughly developed the facts :surrounding the. command’s
improper éfforts to:influerice the military justice system. ‘The
command then “took immediate steps to rid the trials of taint,”1%
holding ‘additional'commander’s calls to. inform all hospital
personnel of their duties to testify as defense witnesses if re-
quested.!95:-The wing commander sent a similar message to
all personnel stationed at the air base.1% Finally, the hospital
first sergeant was transferred ehmmatmg hxs access to the
ratmg process 107 - poed s w ke e s
In conjunctlon w1th the command actton the ]udge 1ssued a
blanket order directing the Government to produce all' wit-
nesses requested by the defense. Moreover, the judge assured
each witness that no adverse consequences would ensue from
his or her testimony.198. ' With:the. command’s cooperation, the
judge granted liberal continuances to ensure that all corrective
actions would be carried out completely and “to allow the
cleansmg processto work M09 3 :
Remedlal action was effectlve in Sulltvan. ; lt was qurck
thorough well publicized,-and supported ‘from the top...It
presents a sharp contrast to-the attempted remedial measures
in the 3d.Armored Division, when the commanding: general
merely issued .a four sentence retraction.letter. to combat the
tharmful effects of his many speeches 110 ¢ - S

Episodes of actual and -apparent unlawful command influ-

_ence undoubtedly will recur in the future. The command and
‘the 1ud1c1ary must address each allegatron qmckly and decr-

swely Ignoring unlawful command mﬂuence 1nv1tes dlsaster

Deraa b b L il e

“"The retraction letter was dated 4 March 1983 Six months later the command issiied a second letter that was oonstderably thore detailed. ‘Seé S. Rep. No. 1,
supra note 18, at 10. These letters, however, “were not effective remedial action necessary to cure the taint caused by the coments {sic] of [the commandmg
general] and his subordinates. Further, the retraction letters did not receive the emphasis nor dissemination required 1o address the problem.™ fd!" ' i
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Cammand Action ..

The command is in the best posmon to correct unlawful
command influence. The first step in this process'is to deter-
mine the extent of the problem. The command must inves-
tigate the matter thoroughly, without attempting to resolve the
problem covertly. - Unlawful command influence is like an
infection; it must be exposed to the air to dry it out. Any
attempt to dispose of it discreetly merely reinforces a problem
that thrives on innuendo and secrecy. “[T]he best way to
dispel the appearance of evil is to pubhsh the truth about the
s1tuauon o ‘

‘Second, the chain of command must correct the mrsappre-
hension unequxvocally by issuing a “new” policy that cor-
rectly states the law. Moreover, corrective gmdance must be
reinforced emphaucally to overcome inertia and resistance to
change. It must not contain any “winking” or “gentlemen’s
agreements.” Unless a commander convmcmgly ‘communi-
cates the message, “I'm not kidding,” his or her subordinates
will continue their unlawful command practices. Their only
response to the commander’s guidance will be to exert theit
influences more discreetly.112

Third, the command may have to remove people from the
positions from which they wielded unlawful influence.113
This remedy more likely will be necessary when members of
the chain of command actually have exerted unlawful com-
mand influence than when no more than an appearance of this
evil exists. The ultimate commander must evaluate each
removal individually with the advice of a well-informed SJA.
At the very least, witnesses and prospective witnesses must be
afforded protection.

Fourth, if the unlawful command influence was published

in some form, the command must issue a strongly worded

M1 Cruz, 20 M.T. at 890.

-

retraction immediately. The retraction must come from the
same level in the command hierarchy, it must be disseminated
at least as widely as the original, and it must receive the same
degree of emphasis.1*4 Moreover, the next higher echelon of
command should become involved, condemmng the unlawful
mﬂuence and supportmg the correcuve action.!s '

" Fifth, the command must address the impact of the unlaw-
ful command mﬂuence on pendmg courts-martial. Depending
on the level of command involved in the taint, the command
may have to reprefer the charges, reconsider the level of trial,
reprocess the referral or transfer the action to another com-
mand until the taint drssrpates. Like a decision to remove a
person from a position of influence, this decision is fact-
specific and must be evaluated on its own ‘merits. The Gov-
ernment also may have to honor judicial remedies, such as
blanket orders to produce defense requested wimesses or requests
for anew court-martral panel.

Finally, the command 'must follow up on corrective action
to ensure that the new message has not been garbled in trans-
mission. Without oversight, a remedy that otherwrse might
have been effective well mrght go awry

Judicial Action

Military judges not only must cure any specific prejudice
created by unlawful command influence, but also must dispel
the appearance of unlawful command influence from the trial
process. To assist them, judge advocates engaged in the judi-
cial process must act immediately when allegations of unlaw-
ful command influence surface during a trial. Both the trial

- counsel and the defense counsel should apprise the military

judge of any perceived unlawful command influence.116
Although a military judge can remedy the problems of unlaw-

112Substantial evidence suggesis that personnel in the 3d Armored Division gave little credence 10 the retraction letters, See S. Rep. No. 1, supra note 18, st 68.
For example, one battalion commander pubhcly berated” a lubordmate for providing favorable testimony at a trial six months after the commanding general

issued thc lecond retraction letter. S¢¢ |d
i

U3Su Sullivan, 26 M J. at 443

v

“‘Thc retraction letters issued in the 3d Armored Division received neither the same emphasis, nor the same dissernination, s the “taint” they were intended to
redress. See S. Rep. No. 1, supra note 18, at 10." ‘A retraction must be accompanied by visible corrective action. The command should schedule personal
pxesmumms 1o oﬂ'xcers and NCOs to remforce the retmctron and to emphasm: the corrective gmdancc.

115When the Army Chref of Staff General John A. Wickham, Jr., leamed of thc contrelemps within the'3d Amnored Division, he asked “What action was taken .
to counsel the CG and his JAG? What acnon was taken to caution other conyening authorities in Army?“ See id. at 68. General Wrckham concluded, “I am not

happy with this situation.” See id.
The Department of Defense Inspector General's report stated,

None of the remedial action received the same emphasrs or had the same nnpact. as the original statements by [the eommandmg general] or
the documents circulated by [the two command sergeants major]. As a minimurn measure, the retraction of [the general’s] message should
" have come from [the} Corps Commander or [hrgher] 30 that the emphasis on lhe retraction and remedy would have marched or exceeded the

emphasis on the original statement. .
See id. at 70 (emphasis added). - S

1

116Some commentators argue that the defense counsel should wait to raise unlawful command influence issuce on appesl. This may be a valid tactical
consideration; however, the author personally favors resolving such issues at trial, reserving the appellate process fot issues that remain unresolved.
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ful command influence only on a case-by-case basis, decisive
action at the trial level w111 preclude a morass of problems on
appeal.!1? SO U T S I

Judicial remedies for unlawful command 1nﬂuence abound,
To protect the accused from adverse testrmony generated by
unlawful influence, the judge’ may preclude the Government
from presenting testimony about the accused’s poor potentlal
for further service.!’8 To produce favorable\ testimony that
otherwise mrght have been chilled, the judge can order the
Government to produce any witness requested by the defense
attorney.!’? Moreover, when witmesses on the stand appear
reluctant to testify, the mllitary judge ‘can advise them of the
protections available to them through the military justice
system, If a witness remains uncooperatlve the judge can
permit the defense counsel to enter a stipulation of the
witness’s expected testimony. 120 The judge then may amend
his or her instructions to the panel to omit standard language
addressing the opportunity to observe the demeanor of a wit-
ness.’2. When an allegauon of unlawful command influence
taints more than one case, the ]udge can take ]lelClal notice of
the records of trial of previous courts-martial.122 To ensure
that no unlawful command influence has affected the court,
the judge can sustain challenges for cause.123 If the court
members are tainted, the judge can grant a mistrial 124

Although their purposes conflict, both the trial counsel and
the defense counsel should create a record at_ trial to memor-

-

ialize the adjudication of unlawful command influence alle-
gations.!25 Qbviously, the defense counsel will seek to sup-
port the allegations and the trial counsel will seek:to rebut
them.126 If the allegations are investigated, the :trial counsel
should append a copy of the report to the record of trial.127
Without this information, an appellate court lrkely will
presume prejudice and order remedlal act10n N

Pl

'l’roper Command cmrr"dr K .y

If prevenhon is the best cure for unlawful command influ-
ence, education is a close second. Troop leaders at all levels
need to know that the only legitimate way that they may influ-
ence the outcome of a trial is to testify under oath msrde the
courtroom.!2 This does not mean that the command 1s pre-
cluded from issuing guidance or establishing policies con-
cerning areas within its interest. Commanders properly may
focus on problem issues, such as drug use and trafﬁckmg 129
What the command cannot do is interject its policies. mto the
courtroom, or attempt to use those policies to affect the testi-
mony of a witness or the neutrality and mdependence of a
court-martial. :

Any attempt to influence the military justice system outside
the courtroom is fraught with the danger of unlawful com-
mand influence. Commanders and judge advocates at all
levels must be'awa.re of the policies being communicated

”7See. e.g. Unncd Stales v. Sout.hers 18 ML 795 797 (A C M R. 1984) {commending the military judge for creanng remedles that not only cured any specrfrc

prejudiee but also dlspelled the appearance of unlawful command influence).
Ussee i, . ‘ S o
119 Sge United States v. Sullivan, 26 M.J. 442, 443 (C.M.A..1998). "

ey

120This remedy was used by lhe military judge in some of the cases arising cut the 3d Armoared Division. Interview with Lieutenant Colonel Wendell Jewell, supra note 30.

2y

121q

188ee Southers, 18 M.J. a1 797.

14 8ee Uniled States v. Brice, 19 M I, 170, 172 (C.M.A. 1985).

125 An exuremely detailed record was produced in United States v. Giarratano, 20 M.J. 553 (A.CMR. 1985), aff d, 22 M.J. 388 (CM.A. 1986). Alxhough Lhus case
was referred to & bad-condct discharge special court-martial, the transcript comprises ten volumes and over 1400 pages. See :d at 554,

125To raise the issue of unlawful command influence, the accused must prove that the command’s actions created at least xhe appeara.nce of unlawful command
influence. See generally United States v. Cruz, 20 M.J. 873 (A.C.M.R. 1985), rev'd in part on other grounds, 25 MJ. 326 (C.M.A. 1987). - A rebuntable
presumnption of prejudice arises if the accused meets this burden. See United States v. Allen, 31 M.J. 572, 590 N.M.CM.R. 1990), aff'd, 33 M.1. 209 (C M. A
1991). Once the existence of unlawful command influence is established, the Govermment bears the burden of demonstrating that the trial was fair. Id. . St
An appellate count will look for evidence in the record that shows the extent to which unlawful command influence was exercised and the impact it had on the
appellant’s trial. See United States v. Karlson, 16 M.J. 469, 474°/(C.M.A. 1983). In acase in which unlawful command influence has been exercised, a reviewing
court may not affirm the findings and sentence unless it is persuaded beyond a reasonable doubt that the findings and sentence have not been affected by the
command influence. ;See United States v. Wright, 37 C.M.R. 374, 394 (C.M.A. 1967). . . S - = R A

1218¢e Umled States v. Sulhvan 26 M 1. 442, 443 CM.A' 1998) (oorrecuve remarks addressed to personnel "tamted"by unlawful command mﬂuence were tape
recorded, transcribed, and appended to the record of trial).

128 Members of the chain of command also can influence t.he levcl of trial legally through their recommendanons pnor to refeml. "Dns is not lhe sort of mﬂuence
to which this article alludes B - . .

12 United States v. Bnce 19M.). l70 170 n3 (C.M A, 1985) accord Umled Smes v. Toon 43 C MR. at 142. In Toon. the Army Court of MllnaryRmew cmnmemed
In this case, the clearly laudable objective of the commander was to reduce the drug traffic in his unit. Assuming the existence of a dnig
problem in the division, he would have been derelict as a commander had he not tried to solve the problem. While his command letter serves-
as a teaching vehicle by pointing out the undesirable features of drug use by members of a combat division, its principal emphasis was on
aggressive use of the judicial process to eliminate drug traffickers from his unit and from the Army. Thus, his statement violates the basic mle e
permitting commanders to establish policy wn.h respect to matters affecting discipline and morale within their units. . b
Id.
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within the command. Moreover, an experienced judge advo-
cate should review. established policies and directives for

traces.of unlawful command influence. Commanders shouldh
announce pohcres and directives. clearly and should ensure -

that they are correctly understood and properly executed.1%0

Commanders should realrze that even legally acceptable
guidance can lead to litigation of unlawful command influence
issues. For example, in United States v. Fernandez,13! a
legally acceptable drug-abuse policy letter triggered intense

appellate scrutiny. The commanding general of the 82d
Airborne Division published a letter that characterized drugs

as a “threat to combat readiness” and reminded subordinate

commanders that “detection and treatment of drug abusers” '
was 'a “primary goal.”132 The general then opined that the

drug problem would not be eliminated until drug trafficking

ceased.133 “[T]o stem the tide of illegal drug distribution,” he”
directed subordinate commanders to “work closely” ‘with law:
enforcement officials to “ferret out drug dealers,” to consult “

with their trial counsel before initiating “any criminal or
administrative action” against drug dealers,!3 to educate their
soldiers on the adverse effects ‘of drugs, and “personally (to]
screen the names of all court member nominees . . . to insure
that only the most mature officers and NCO’s” were detailed
to serve on courts-martial.135

The letter triggered review by two appellate courts, in part
because it stated that “the full weight of the military justice
system must be brought to bear against these criminals.”136
Fernandez argued that this language revealed the commanding

general’s inability to act impartially in the exercrse of his

posttrial duties as convening authority.

The Court of Military Appeals ultimately found no preju-
dice to the accused. Noting that the letter also indicated the
possibility of administrative actions against identified drug

dealers, the court concluded that, “taken as a whole [the letter]

indicate[d] a flexible mind regarding the legally appropriate

13°Se¢S RBP No. 1, supra note 18 n:ll ‘

13124M.J T7(CMA 19875 .

g w7

13374

g SRR : Sb E
o

136]4. a1 79.

1374,

138 See Umu:d States v. Howard 43CMR 939 943 (C.MA 1974)
l39l:'¢r1|aud.ez 24 M. at79 ‘ '

1405¢e Uniled States v. McCla.in, 22 MJ. 124 (CM.A. 1986).

ways in which to-deal with drug dealers.”37 Nevertheless,
commanders’ consrdenng issuing similar’ polrcy letters would
be well advised o avord the language contmned in the Fernandez

letter s '

The Fernandez opinion appears to balance command poli--
cies that are vague, but legal against those that are specific,
but illegal. One can offer no valid criticism of a commander’s
advice to his or her subordinates to consider the full range of
possible drsposmons for each case. Moreover, a commander
properly may characterize illegal drugs as a threat to combat
readiness, and “ferreting out” illegal drug dealers clearly is a
legitimate command concem. ' Problems arise, however, when
a letter evinces a commander’s inelastic attitude about the dis--
position of drug cases. An appellate court may infer this
1mpermrssrble rigidity from a commander’s directive that
accused drug offenders always should be tried by courts-martial, -
rather than handled administratively; from language indicating
the commander’s predisposition to ‘approve certain sentences;
or from'evidence that the commander intended to disregard
legal standards during posttrial reviews.!38 Any policy that’
threatens to impose a specific punishment upon a member of a
particular class of offenders—or even states that the “full weight
of the military justice system must be brought to bear™ against
these wrongdoers!3—should be avoided. ‘

Commanders also should be sensitive to possible misinter-
pretations of policy guidance. To avoid confusion, they
should phrase their guidance with great care. For example,
when ‘discussing the selection of courts-martial members, a
commander should not use the word “mature” as a euphemism

* for persons predisposed to impose severe punishments. 140

Guidance best is issued in the absence of current contro-
versy. This approach, of course, is contrary to human nature.
Commanders tend to promulgate policies in response to prob-

. lems requiring corrective measures. Even so, a commander
should consider the timing of a directive in conjunction with
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its subject and should evaluate the directive’s impact on

pending cases. As the Court of Mrhtary Appeals remarked i in.
United States v, Brzce.“" ‘the confluence of subject and
timing, partrcularly as they affect the minds—however subtly,-‘

or imperceptibly—of the triers of fact in [a] partrcular case”
particularly srgmﬁcant.142

1

A subordmate commander should remember that he or she ”

retains personal discretion in charging decisions and referral
recommendauons If a convenmg authority disagrees, he or

she may dismiss the charges, “refer [them] to a higher level of .

court- martlal than initially recommended or even withdraw
[them] from a lesser court-martial . . . to refer them to a
greater one."143

A convemng authonty should remember that he or she
legitimately may limit the discretion of subordinate
commanders by requiring them to forward cases involving
specific types of offenses to the convening authorrty for
personal disposition, 144 This arrangement frees the convening

authority from the temptation subtly to pressure subordlnate’

commanders to produce a certain result.

14119 MJ. 170 (C.M.A. 1985).
1914 811723,
“JGILLIGAN & LE)ERER supranote 1, § 8- 16.00

14414 (citing United States v, Rembert, 47 CMR. 755 (A.CMR. 1973).

Conclusron ;

Unlawful command mﬂuence rs everyone s problem No
acceptable substitute exists for a fair trial. Commanders and
judge advocates must 1dent1fy unlawful command influence
problems quickly ‘and expose them 1mmed1ate1y Unlawful
command influence problems will not “just go away.” They
thrive on rumor and innuendo, and can be resolved only by a
massive dose of correcuve action.

I-Irstory shows that even when rt is exerted for legmmate
purposes, command control can have a-tremendous impact on .
the military justice process. This impact often is unintentional
and unforeseen. . Because similar problems will recur. over
time, commanders must emphasize. professional education for
young officers and junior NCOs. -Early recognition of poten-.
tial problem areas is the key to conl;rolhng unlawful command
mﬂuence. Unfortunately, a judge advocate who is several
echelons removed from daily activities in line units cannot
1dent1fy unlawful command influence early in its life cycle.
True success in controllmg unlawful command mfluence will
come only if junior leaders learn from past mistakes and
senior commanders publicly discourage this evil,

The Clergy Prrvrlege )

Captain Michael J. Davidson
Litigation Division, OTJAG

Introduction

In a court-martial, the admissibility of evidence and
testimony is governed by the Military Rules of Evidence
(MRE). Modeled after their federal counterparts, these evi-
dentiary rules follow the premise that relevant evidence
should be admitted at a court-martial “unless there is a clear
danger that it will lead to inaccurate fact-finding.™

In general, the MREs are designed to facilitate the search
for truth.2 A rule of evidence that establishes a “privilege,”
however, often will prevent relevant information from reach-
ing the trier of fact. Typically, a court will neither favor such
a rule,? nor construe it expansively.4

The concept of privilege derives from a prevailing societal
belief that some values are so important that they justify

IR1(HARD O. LEMPERT & STEVEN A . SALTZBURG, A MODERN APPROACH To EVIDENCE 645 (24 ed. 1983).

2CHARLES T. McCoRMICK, ON EVIDENCE § 72, at 170-71 (3d ed. 1984).
3Robinson v. Magovem, 83 F.R.D. 79, 85 (W.D. Pa. 1979).

) IR LI PRNUREE S SR

4United States v. Nixon, 418 U.S. 683, 710 (1974); see also In re Grand Jury Investigation, 918 F. 2d 374, 383 (3d Cir. 1990) (construing privilege strictly); United
States v. Mandel, 415 F. Supp. 1025, 1030 (D. Md. 1976) (*the law sustains & claim of privilege only when necessary to protect and preserve the interest of
srgm.f' icant public importance that the specific privilege is designed to serve™); McCORMICK, supra note 2, at 175 (*[s]ince privileges opcrate to deny litigants access
to . . . evidence, the courts have generally construed them no more broadly than necessary to accomplish their basic purposes™).
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testrictions on the ‘truth-finding process.’ The privilege that

protects the confidentiality of the information'an individual
discloses when seeking spiritual ‘guidance exemplifies- this
concept. Traditional Jusuflcatlons for the clergy privilege
include public policy concerns for teligious hberty6 and for
“the encouragement of the communication without which [the

relationship between cleric'and communicant] cannot be

effective.” In applying the clergy privilege, the military
courts rely primarily on the latter justification.? In a military
environment in whi¢h service members often must'endure
prolonged ‘separations from their families and sometimes may
find themselves suddenly facing combat the need for unfet-

‘tered, confidential access to 2 spmtual advrsor is partlcularly

proniounced.?

In Trammel v. United States,lo the Supreme Court

explained that “[tlhe pnest-pemtent privilege recognizes the
‘human need to disclose to a spiritual counselor. in total and
‘absolute confidence, ‘what are believed to be flawed acts or
‘thoughts and to receive consolation and guidance in return,”11

As our nation’s courts have recognized, the clergy-com-
municant relationship “is so important, indeed so fundamental
to I.he westem tradition, that 1t must be sedulously fostered.””12

Hlstory of the Clergy annlege SR

The origin of. the clergy prrvrlege is. traced to the Seal of
Confession of the Catholic Church, which provides that “it is
absolutely wrong for a confessor in any way to betray the
penitent, for any reason whatsoever, whether by word or in
any other fashion.”13 . Acknowledgcd by Pope Leo I in the
fifth century, this dictate appears in the: earhest records of the
Catholic Church 14, :

. In large pan, Amencan junsprudence ﬁnds its roots in the
common law of England Strongly influenced by the Church,

_pre- -Reformation Engllsh law respecped i the Seal of Con-
.fession. This practice may have begun as early as the reign of

William the Conqueror who seized the Engllsh throne in
1066. Early English law specifically excepted traltors from
the protection of the clergy privilege, but otherwise applied
the privilege freely to preserve the confidentiality of the con-
fessional.)s . o

Following | the Engllsh Reformatlon of the sixteenth

"century, the Anglican Church gradually discarded the clergy
privilege. By the seventeenth century, Enghsh courts alto-

gether refused to recognize thé privilege.16' Consequently. the

SNixon, 418 U.S. at 710 n.18 (citing Elkins v. United States, 364 U.S. 206, 234 (1960) (Frankfunter, J., dissenting)); see aiso MCCORMICK, supra note 2,-at 171 (the
rules of pnvxlege are n:gardcd as of sufﬁcrcnt socml zmponance to Jusufy some sacnﬁce of availability of evrdencc relevant to the ndm:.mslrauon of )ushce *).

‘See Mullen v. United Stales 263 F 2d 275 280 (D C. Cir. l958) (Fahy, L, ooncumng) ("sound polrcy-reason and experience—concedes Lo a relrglous hbeny a
rule of evidence that a clergyman shall not disclose on a trial the secrets of a penitent's confidential confession . . . .”); Thomas C. Oldham, Privileged
Communications in Military Law, 5 M. L. Rev. 17, 35 (1959) (“[ilt is manifest that the penitential relation deserves reCognilion and-support in view of our
nation's constitutional guarantee of freedom of religion”). Buf see generally Roben L. Stoyles, Ir., The Dilemma of the Constitutionality of the Priest-Penitent
Privilege—The Application of the Religion Clauses, 29 U. PrT. L. REV. 27 (1967) (asserting that the priest-penitent privilege as typically applied may be
unconstitutional).

7TMCcCORMICK, supra note 2, at 171. Commentators sometimes refer to the theory that the courts should not chill communications between clerics and
communicants as the “utilitarian justification.” See id. The military has aniculated a similar rationale for its privilege fules. * See MANUAL FOR COURTS-MARTIAL §
137b, at 182 (1949) [hereinafier 1949 MANUAL]; JAMES SNEDEKER, MILITARY JUSTICE UNDER THE UN]FORM Copa § 1417b, at 374 (1953) (commenung on the
military's “recognition of the public advantage that accrues from encouraging free communication in such ércumistances®). ‘' The protection of privacy intérests in
certain significant human relationships is another-—albeit more recent—privilege justification. See MCCORMICK, supra note 2, at 172

8See supra note 7 and accompanying text; see also United States v. Moreno, 20 M.J. 623, 626 (A.C.M.R. 1985) (remarking that the application of the clergy
privilege “demonstrates the military’ s sensitivity 10 preserving the confidentiality of communications to clergy™); United States v. Kidd, 20 CM.R. 713, 718

‘(A.BR. 1955) (the privilege’s “raison d’etre is the ! recogmum of the public advantage that accrues from encouragmg free communication®").

9Oldham. supra note 6, at 38-39. For a recent discussion of lhe problems encountered by chapla.ms dunng Operauon Desert Storm, see Adde, There Are No
Atheists in Foxholes, ARMY TiMES, Jan. 28, 1991, at 37. The amcle notes that a commander frequently will refer a troubled subordmate to a chaplain because the

, subordinate knows thnl a conversauon wu.h the chaplain will rernam conﬁdenual 1d. at 40.

10445 U.S. 40, 53 (1980).
11/d. at 51.

12/ re Grand Jury Investigauon 918 F:2d 374, 384 (3d Cir. 1990) (citing 8 JouN H. WicmoRre, EVIDENCE § 2285 (Iohn T. McNaughtcn ed., rev. ed. 1961)).

13THE CopE or CANON LAw IV ENGLISH TRANSLATION, Canon 983 (Collins, trans. 1983) cited in Mary H. Mitchell, Must Clergy Tell? Cluld Abuse Repomng
Requirements Versus the Clergy Privilege and Free Exercise of Religion, 71 M. L. REv. 723,735 n.60 (1987) S

14Mitchell, supra note 13, at 736. e -

151d. o

16/d. at 736-37; see also 81 AM. JUR. 2D Wilnesses § 284, at 299 (1976) ('after the Reformation, “the common law did not recognize a privllegc with regard 10
communications to clergymen or other church or ecclesiastical officers”); Mullen v. United States, 263 F.2d 275, 278 (D.C. Cir. 1958) (ﬁndmg the pnvﬂege
abrogated or abandoned).
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clergy privilege was not-among the common-law principles
that English colonists brought to this country. It exists in
Amencan ]aw today pnmanly ‘as a'creaturé of statute.17. |
cobdene Pyt o o

A Umted States court ﬁrst recognized the clergy pnvrlege
fin"1813. In People v. Phillips,}® the ‘prosecution called a
‘Catholic priest to testify. against several individuals: charged
‘with trafficking in stolen goods. . The accused previously had
confessed to the priest and had asked him 'to'return the stolen
merchandise to its nghtful owners. The priest refused to
testlfy citing the S&al of Conféssion. The New York Cotirt of
General ‘Sessions upheld the priest’s refusal to divulge infor-
_mation that “had Been C(mfessed to him in'the administration
'of the sacrament of Penance.™ "It based this decnslon on the
pnest s nght to freedom of rellglon under the 'New York
Consumuon 2 -

AT IRV E

refused to extend the clergy pr1v1lege to an accused ‘mur-
derer’s communications, with a Protestant, clergyman. In
denymg the pnvxlege. the court emphasxzed that “auricular
confess1ons were :not, regurred in the course of dlscrplme
prescribed by the canons of [the accused s] church "

Responding in part to these conflicting decisions, the New
York legislature passed the nation’s first statute to recognize a
clergy privilege. Enacted in 1828, the statute encompassed

T——— — — - . r:.'_";:l'.“",i‘,. “‘.)l_"*,,-7f'»'\l'_xr AR l‘i" e

( . ‘..“ s . e b ,‘;,\.- o

l‘(

any"‘minister of the gospel, or, priest-of any denomination
lwhatsoever .as to.confessions en_lomed by the rules [or] prac-
vtlceofsuchdenommauons =13 a A e e ol
T L LT T T Tt PRI L (LIRS MO SRR TR N T
A federal court first implicitly acknowledged a clergy
-privilege in. Totten v. United States.2?  In this 1875 decision,
the Supreme Court assumed:the existence of the privilege
‘while discussing the public policy iconsiderations against
.disclosing ithe . exlstence,of a contract for,wartime services
_between President Abraham Lincoln and a Union spy.?. For
-almost.one century, this dictum remained the primary author-
ity for the existence of a federal clergy privilege. . Finally, in
1958, Judges Fahy and Edgerton of the Court of Appeals for
the District of Columbia recognized the clergy privilege as a
matter of federal common law 25

“"‘\ B >)i'|li1\l i
. In 1972 the Supreme Court approved a proposed, set of
fFederal Rules of Evidence (FRE) that included thirteen spe-
cific rules governing evrdentxary privileges.26 Among these
thirteen rules was proposed FRE 506, whlch spec1f1cally
prov1ded foraclergypnvxlege27 L T D
'Ihe proposed prwnlege rules proved t:ontroversral n Con-
gress ultimately declined to enact proposed 506. Instéad,
it adopted FRE 501,29 thereby “manifesting [its] affirmative

intention not to freeze the law of privilege.™0 - .

'rfy"l‘;a NEA 1IN

5
T

1781 AM ]UR 2D Wunesse.v 5 284 at 299 (1976) Annotmon Marter.r lo Whu:h the Pravdege Cavermg Commumcanon.r to Clergymcn on Spmtual Matlers
-Extends, 7l A LR 3D 754, 799 (1976) see Unlted Swtes v. Moreno 20 M J. 623 625 (A.CM. R 1935) Mu!len 263 F Zdal 278 (D C Clr. 1958) AR

.n Py froe

“See A.rmotauon.supranote 17, at798.w‘ - R ST T T TR

ERPETINEL

19[d ' . ." ST R B ,' . \ )

7-°Mltchel], :upra note 13, at 737.

21 Annotauon .vupra note l? lt 798 (czung Snulh's Case. 2 N Y Clty HaJI Rec '77 (]817))
22NY Rev. SlaL pt 3 ch 7 ut.3 572 (1828) cnedertcheIl :upra ‘note 13 at738

B92US. 105(1375) AT e e 1
Uid e 197, V ‘

EDRE B I S N S YL
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25Mullen v. United States, 263 F2d 275 276 (MD.C. Cir. l958) (Fahy. ¥, concumng) (f'mdmg madmssible thc testimony of a Luthemn minister-that ‘a cnmmal
defendant had confessed to chaining her cluldren) ¢f. id. ar 281 (Edgerton, J., concurring) (“I think that [any] communication made in reasonable confidence .

nnd in such clrcumsmnces lhat dlsclosure is shocking to the mdral sense of the community, should not be dlsclosed ina _]lldlC.lal proceedmg
“the defense counsel’s failure to obJect to the tesumony 'of the minister at trial had oonsulutecl plam e

). Declaring lha!
r, the concumng Judges found a basis for Lhc clergy pnvﬂege

in Federal Rule of Criminal Procedure 26. /d. at 277-78. Rule 26 allowed a federal ‘court to recognize a clergy ‘privilege based on “the principles of the comrmon
law as they may be interpreted by the courts of the United States in the light of reason and experience.” See id. at 278-79; Mitchell, supranate 13, 3t 739 n.90; see
also In re Contemporary Mission, Inc., 44 B.R. 940, 943 (Bankr. D. Conn. 1984) (holding that the priest-penitent privilege is recognized by federal éommon law),

26Mitchell, supra note 13, at 739; see Federal Rules of Evidence, 56 F.R.D. 183, 230-61 (1972) (proposed Nov. 20, 1972). The proposed rules were drafted by the
Judicial Conference Adyisory, Committee an Rules of Evidence and approved by the Judicial Conference of the United States, -See Trammel v, United States, 445

U.S. 40, 47 (1980)

[ AR B SCER I B

21See Federal Ruies of Ewdence SSERD. w247 (pmposed FRE 506), Mxtchell .rupra note 13 at 739 f‘,, T L et

2The clergy-communicant privilege was one of the least controversial of the proposed privileges. See In re Grand Jury Investigation, 918 F.2d 374, 381.(3d Cir.

1990).

29McCoRMICK, supra note 2, at 181; Frederic I . Lederer, The Military Rules of Evidence: Origins and Judicial Interprerauan, 130 M. L . Rev. §, 15 (1990)

¢ Fedeml Rule of Ewdcnce 501 reeogmz.ed md esmbhshed a federal common law of prmlcges See l,.ederer, supra at lS 1 I SN ¢ S

IR TR T

3°Trammel 445 U. S at 47
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As originally adopted, FRE 501 résembled Rule 26 of the
‘existing Federal Rules of Criminal Procedure.?! Conse-
quently, it had no substantial effect on the law of privileges in
federal criminal cases.32 In essence, Congress returned the
'res;ionmblhty for developing the rules of privilege to the
“courts, ‘evidently expecting the Jud1c1ary 10 develop these rules
on a case-by-case basis.33 o

a o Military Rule of Evidence 503:
N : Commumcatlons to Clergy
. h :‘ H
Commemators identified the need for a rmhtary ev1denuary

‘privilege for clerical communications as early as 1868.34
NeVerkheless, for decades military law made almost.no

S

: recognize this privilege formally until the conclusion of

"World War IL% Even then, it initially applied the privilege

only 16 communications made to chaplams by 1nd1v1duals
subject to military law37 - .

! . The military’s current clergy privilege is the product of an

interservice effort to codify: rules of evidence. This effort
“everitually culminated in ‘2 ‘1980 executive ‘order in which
President Jimmy Cartér amended the Manual for Courts-
Martial and promulgated the Military Rules of Evidence.?® In
drafting specific privilege rules, and in recommending their
-adoption,3% the Working Group for the Joint Service

- Committee on Military Justice considered the comprehensive

body of privileges already contained in the 1969 Manual for
Courts-Martial4® and the difficulties military personnel

prov1§10n for a clergy pnv11ege 35 The: mllnary dld not

experience in obtaining legal advice.4! Military Rule of
i i ‘ ) P e L

31$¢e !generally Fep. R. CriM. P. 26 (nmended 1972). As promulgaled in 1948, Fedéral Rule of Criminal Procedure 26 provided, “The admissibility of evidence
»nnd‘ the Jcompet:ncy and privileges of witnesses shall be govemned, except when an-act of Congress or thése rules otherwise provide, by the principles of common
law a4 they may be interpreted by the courts of the United States in light of reason and experience.” See In re Grand Jury Investigation, 918 F.2d at 377 n.3.

32MuRL A . LARKIN, FEDERAL TESTIMONIAL PRIVILEGES § 1.02, at 1-6 (1989); see also In re Grand Jury Investigation, 918 F.2d at 377 n3.

337rammel, 445 U.S. at 47; Eckmann v. Board of Educ., 106 ER.D. 70, 73 (E.D. Mo. 1985); Robinson v. Magovem, 83 FR.D. 79, 85 n.3 (W.D. Pa. 1979);

Mnchell supra note 13, at 740. Although Congress never adopted proposed Rule 506, many commentators view this unenacted rule as “a guiding formulation of

the! [&ergy] privilege nnd a source of federal common law.” See, e.g., Mitchell, supra nctc 13, af 742 (citing In re Verplank, 329 F. Supp. 433, 435 (CD. Cal 1971)

(extendmg privilege 1o nonclergy draft counselors wokag 4¢ minister’s assistants)); see also In re Grand Jury Investigation, 918 F.2d at 374 (refernng to proposed

’ PRE 506 in interpreting the scope of FRE 501). Another purpose of FRE 501 was to promou: the development of a uniform body of rules of evidence for federal
riminal Lrials—at least, to the extent that privileges under that rile were 1o be the products of federal common law. See LARKIN, supra note 32, at 1-7.

“STEVEN V. BENET, A TREATISE ON MILITARY LAW AND THE PRACTICE OF COURTS-MARTIAL 304 (6th ed. 1868). Discussing the clergy privilege statutes in New
York and Missouri, Captain Benet remarked, “[SJome [commentators have] contended that an exception should be made to a Catholic priest, upon the ground that
confession in the Roman Catholic church is a religious duty, and that to compel the disclosure by means of pumshmem, would be in effect to punish the party for
rehglous opinions.” Id.

355:: MANUAL POR COURTS-MARTIAL, United States (1895) (containing no provision for clergy privilege); BENET, supra note 34, at 302 ("clergymen have, it seems,
no such privilege™). The Ammy’s Manuals for Courts-Martial for 1917, 1920, and 1928 made no mention of a clergy privilege; nor did Naval Courts and Boards,
1937. : See United States v. Coleman, 26 MJ. 407, 409 n.3 (CM.A. 1988). Colonel William Winthrop opined in his military.law treatise that communications 10
clérgy were not privileged because no United States statute protected these communications. :See WiLLIAM W. WINTHROP, MILITARY LAW AND PRECEDENTs 331-32
(2d ed. reprint 1920). '

Iﬂ 1917, paragraph 461/, of the Army Regulations—which expressly requucd chaplams to counsel enlisted soldxers under arrest before trial—declared that all
“communications, verbal or written, between [a] chaplain and [an] enlisted [service member] subject to trial or discipline shall be treated as confidential and
privileged.”™ R. HONEYWELL, CHAPLAINS OF THE UNTTED STATES ARMY 296-97 (1958). In 1925, the provision dealing with privileged communications was deleted.
‘S¢e'id. a1 297. Nevertheless, an Ammy Air Corps chaplain later was permitted to invoke a cIergy-commmucnnt privilege at 81943 Pacific theater court-martial after
ﬂinh #ohal commandmg general announced that, “in lns command[ 1 any conﬁdences 'giv'm t© chaplams in the pexfonmnce of their duties should be privileged." Id.
a 296

' 35'1’he J anuary 1946 B ulle!m of The Judge Advocate General of lhe Army conlamed I.hc fol.lowmg duecuve

Privileged communications. A communication o an Atmy chaplam of any denomination from a person subJect to military law, made n the
relationship of priest or clergyman and penitent, either as & formal act of religion ss in the confessional or one made as a matter of conscience
to a chaplain in his capacity as such or as clergyman, is 2s a2 'matiér of policy privileged against discloSure, unless éxpressly waived by the
individual concemed, before an investigating officer, court-martial, court of i mqmry or board of ofﬁcers orin any olher proceedmg wherem
the tcsummy of the chaplam is otherwise competent and admissible. -

V .Jl AG BULL. 4 (1946); see also 1949 MANUAL. supra note 7, § 137b, at 182 (recognmng 8 clergy pmnlege) CONRAD D. Pl-uws HANDBOOK o COURT- MARTIAL
Law 318 (1951) (citing United States v. Ambabo, 2 CMR. (AF) 646, 666 (A.F.B.R. 1949); V JAG BULL. 4 (1946) as authority supporting the existence of a
clergy privilege); HONEYWELL, supra note 35, a1 297. For a discussion of evidentiary privileges as they existed under the 1951 Manual for Courts-Martial, see
generally Oldham, supra nole 6. '

370ldham, supra note 6, at 35 (citing 1949 MANUAL, supra note 7, § 137b). The 1951 Manua!l for Courts-Martial extended the privilege 10 protect communications
. made to any clergyman.. See MANUAL POR COURTS-MARTIAL, Umted States, { 15'1b (2) (1951); Oldham, supra note. 6 at 3as.

’ 33 L‘.iec Order No. 12,198, 45 Fed. Reg. 16,932 (1980). See generally Lederer, sugra note 29,
39For a dxscussxon n-,gardmg the drafting of the current Mlhlary Rules of F.v1dencc see geneml]y Ledcrer, supra no(c 29
: MISce genera"y MANUAL FOR. COURTS -MARTIAL, United Smes (rev. ed. 1969) ﬂxemmfwr 1969 MAN'IJAL}

‘ ‘1Lederer.supra note 29 at 15. 3 SRR
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‘Evidence 503, the evidentiary rule by which the military now
sprotects .confidential communications to a clergyman or a
tlergyman’s assistant, derives:from-provisions of the 1969
Manual for Courts-Martial*2 and proposed FRE 506(b).43.}1;.

r. ‘Obviously, 2 communication:is: not rendered privileged
1 merely :because it ‘is made to a cleric .or a ¢leric’s assistant.
Like its counterparts in civilian jurisdictions,*4 MRE 503
-imposes a number. of requirements that a party claiming to be
-4 religious communicantmust-meet before a court: may deem
.his or her communication privileged.#5 : Significantly, how-
ever, a communicant need not disclose the content,of the com-

munication to the court to enable the court-to determme

whether the commumcauon is pnv:leged 46

BN R i T i ; : AEREN N §
el s s

Nature of the Communication

... To.invoke the clergy privilege, .an individual must:show:
‘that he or she originally disclosed the information ‘at issue

N O S R

[ [ S O O [ ST PR e

421969 Maxuar, supra note 40, 1515 (2).

o*"either as a formal act of religion or as a matter of conscience.”47
- This requirement comparts with pre-Rules military case law.48
‘Consequently, not all communications made 1o a cleric will be
«protected. - For example, the privilege does not preclude the
»admission of information that:a party. communicated-to-a
‘ clergyman acting only as a friend,? a business associate,’ a
public official, or a fortuitous bystander.s; -... .. L

Several legal commentators have suggested that MRE 503’s
protection is as broad as.that of proposed FRE 506—which
would have extended the clergy privilege “to all confidential
communications with a [cleric] in his [or her] professional

capacity.”2 . Broadly worded to protect not only “formal acts
of religion,” but also communications concerning “matter[s]
~-of conscience,” MRE 503 should not:be limited to preservirig
- the confidentiality of religious confessions.’3 It:should protect
any information that a communicant relates in confidence to a
cleric who is acting as a spiritual advisor.5 In particular, the

teprivilege should encompass conversations in.which a
* communicant spéaks with a cleric to obtain “spiritual solace

VIT"' T R T LD T BN SR S

‘3Se¢ MaNUAL F FOR Ooux'rs-MARnAL Uniied States, M. R. EviD. 503 mnlysu spp. 22, at A22-36 (1984) [hcn:maftcr MCMJ; see also Lederer, supra note 39, at

126 (“rmlnary privilege rules were taken in part from the 1969 Manual for Courts Marual

and the proposed but unenacted !Fedcral Rules of Evidence' dealing with

prmleges ‘and were written pamally from scrach”™); Joscph A Woodruff, Prmlege: Under the Military Rules of Ewdcnce, 92 M. L Rav. s, 20 (1981) ("Rule
' 503 of the M R E.isa reeod)ﬁcauon of the Manual's mn:mcm of the [clergy] prmlege. plus an ,adoption of the deﬁmtlan of clergyman found in the pmposed

F.R.E.").

» e ey e B

PRRRE 3 [PERFIERIRTS |5 [Tt
45See Umted States v. Moreno, 20 M.J. 623 626 (A C MR 1985)

4697 C.J S. Wltnuse.r 1l 263 u741 (1957) (cmng In re Swenson, 237N. W 589 (an 1931)). -

o e e ¢ SN SRR i

A . . . [T PR ST I TEN NS TR BN Y Y R Coreo i B AN
“Annotauon.supranotcl7.‘n799,r Bl ey e e NS

E H[m S B e e i £ "

"’MCM ‘supra note 43 MIL R/ EVID 503(a) see Unhed States V. 'Co1cman 26 MJ 407 409 (CM. A 1988) The plnm languagc of MRE 503 howaver "does
-hot limit the [elergy] privilege to situations when [a communicant’s) sofe purpose is to be shriven.” Moreno, 20 M.J. at 626 (emphasis iddcd)

1+ 48STEVEN A. SALTZBURG BT AL., MILITARY RULES OF EVIDENGE MANUAL 434 (2d ed,. 1986); see United States v. Kidd, 20 CMR. 713 (A B R. 1955) see also
Oldham supra note 6, at 34 (dlscussmg ;hc clergy pnvﬂegc unde: lhe 1951 Manual for Coum'-Martml) : i‘ S

i ,M[

9Cf Caleman. 26 MI at 407 (no pnvxh:ge auad\cd lo commumcauon whan lhc accused wewed clcnc not u l clergyman but as a relahve), Umted Slatcs v.
Games 19 MJ 845, 859 (AF C.MR. 1985) (dechmng to npply clergy pnvﬂege 1o the accuse.d‘,l commumcauon toa deacan who never held himself out to the
“accused as anything other than a friend); Smith’s Case, 2 N.Y. City Hall Rec. 11 (1817) cited and discussed in Erwin S. Barbre, Annotation, Who Is Clergyman or
the Like Entitled to Assert Privilege Attaching 1o Communications 1o Clergyman or Spiritual Advisors?, 49 A.LR. 3D 1205, 1209 (1973). In Smith’s Case, the

court distinguished “between auricular confessions made to 4 priest in the conrse of discipline according to the canons of [the Catholic] church,and ,
statements mnde 108 mmxsu:r of the gospd mcrcly asa fnend or adwsor " Su Smnh'l Case, 2N Y Clty Hall Rec. at l l

5°01dham, supra note 6 at 37-38' e.g Umled Smcs

‘lGordm 493F Supp 822(NDNY 1930) 1""1! "L ¥

-« confidential

Tyt

$1 Mitchell, supra note 13 at 745 (cmng Burger v. Stale 231 S.EX ‘*69 (% (Ga. 1977) (holdmg that a statement in which the aacused reveaied lns intent to kill
his wife and her lover 1o a cleric who was the accused's “friend and frequent compamon was not privileged); Wainscott v. ‘Commonwealth, 562 S.W.2d 628, 633
LKy, cert. denied; 439 U8 868 (1978) (t:unmumcauon to minister‘as & fnend is not privileged)); see also Coleman, 26 M.J. at 407 (acclited’s communications to
* his father-in-law, a clergyman, were not privileged); United States v. Dube 820 F 24 886 (7th Cir. 1987) (accusad's eonversahon w:th a clenc about the nccused s

"efforts 10 avoid paying taxes were tiot priviléged).' - '*

5ZSee SALTBURG a al, supra note 48 at 433

N

LR i ‘J‘_gh"‘

$30ldham, supra note 6 at 37. The v:nﬁ “formal act of reilglon com:sponds lo the’term “coursé of dlsap]mc" used in many civilian statutes that formerly
restricted the scope of the clergy privilege to communications made i in the ;:;mfcssxonal ld o, Mareno, 20 M.J. at 626 (remarking that MRE 503 is broader.in

scope than most civilian statutes).
s vl

0ri H e jro o i

542 Jack B. WEINSTEIN & MARGARET A. BERGER. ansrkhm s EVDENCB 506 3 (1988) (“[t]he dioncc between a pnvﬂege nanowly resmcted o docmnallymrequued
confessions and a privilege broadly applicable to all confidential communications, with a tlergyman:in his [or her] professional character as spiritual advisor has
been exercised in favor of the latter’); ¢f. Mitchell, supra note 13, at 749 (“as long as the confider consults the cleric in the clenc s professxonal capauty md in

confidence, the law should not put its ear to the key hole™).
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~ into the realm of the splm")

Id.

and comfort or [to] inburden[] himself {or hérself] of matters “The term “clergyman’” includes individuals of either sex! and

weighing on his {or her] conscience.”s5: :Areas such:as it is not limited to‘counselors of the same rehglous denomx-
marriage counseling,56 personality problems,57 and the nauon as the commumcant.ﬁ?- TUONLL
décision to claim conscientious objector status®® all should fall SR RN A Lo
under the protection of MRE 503. ' This broad interpretation of Although the evndenl:ary rulc does not require a cleric to be
‘the evidentiary rule would remove the need for judges to  tlicensed or certified by.Iaw,%3 it-excludes self-proclaimed
define ministerial roles and would preclude the appearance of ~ “ministers® and religious functionaries who do not ‘possess
federal encroachment on the free exércise of religion.® i:o. - spiritual counseling responsibilities.5% Moreover, a clergyman
L Doy R 7 LR P “must be a natural- person—not a rehglous orgamzauon or
corporauon66 ! -

Who ls a Clergyman?

2 L < In determmmg whethcr to apply the protectxons of a clerical
Mxhtary Rule of vadende 503 defines a clergyman as “a privilege statute, a court normally will examine the pastoral

mmlster. priest, rabbi, chaplain or other similar functionary of counseling requirements of the religious denomination in-
a religious organization, or an individual reasonably believed -volved.6? In Reutkemeier v. Nolte,®® for instance, an Towa
-to be so by the person consulting the clergyman.” The clergy-  * court held that an individual’s communications with Pres-
iman must be someone “regularly engaged in-activities con- byterian elders fell within the clergy privilege. Examining the
formingat least in a general way with those of a Catholic -doctrine ‘and policy of the Presbyterian Church, the court
.priest, Jewish rabbi, or minister of an.established Protestant . noted that the elders dealt:solely with the spiritual concerns of
denomination, though not necessarily on a full time basis.”%0 the churché® and were authorized to conduct church sessions

5501dham, supra note 6, at 37

i Loty }'
56 Counschng conducted 10 prescrve the sancuty of mamage “defuulely [u] wnlun lhe funcuons and duues of a mu-usler Mnchell .rupra note 13 at 750 n 156
(citing LeGore v. LeGore, 31 Pa. D &C2d 107 108 (1963)).

S¢S, 2 WEINSI'FJN & BERGF.R :upra nol: 54 at 506 3 (rcmadung m dlscussmn of proposcd FRE 506 lhnt oounselhng to easc personahty dlsordcrs "fal.l[s] readlly
. S o . b 5 : . &

S8Cf. In re Verplank, 329 F. Supp. 433 (C.D. Cal. 1971) (draft counseling); Mitchell, .rupra ‘note 13, at 750 {“statutes with broad definitions of pn\nleged
commumcauons . should cover counsclmg gessions ') . i ‘

[ N
A

* 59Mirchell,- supra hote 13, at 745-46 (ciu'ng WiLIAM H ! TEMANN & JoHuN'C'. Busu, THE RlGHT TO SILENCE: PRN]LBGED CLERGY Commmclmou AND THE Law
111-16 (2d ed l983) (assemng t.hat a sme definmon of church" or mm.lsler" would consutuu: eslabhshmcm of the groups mcetmg the deﬁmuon))

B
6"’Proposed Rules of E\ndence. 51 FRD 315 372 (197 1) (ndv1sory committee note on proposed FRE 506) SAL'IZBURG et al., supra note 48, at 424. The
applicability of the privilege to communications in sects such as the Jehovah *s Witnesses, in which each member is considered 10 be a minister, is unceftain. The
reasonable belief exception to MRE 503, however, would protect the commiunicant if he or she reasonably believed that he or she was confiding in a cleric, even if
the confidant faﬂed to sausfy thc rule ] requuements See 2 WEINSTB]N & BERGE.R supra note 54 at 506- 8

61MCM, supra note 43, Mr. R. EVID. 503 analysis, app. 22,8t A2236.. . -+, 0+ "
62See, e.g., United States v. Moreno, 20 M.1. 623 (A.CM.R. 1985) (Cathelic communicant and Baplist minister). .

632 WEINSTEIN & BERGER, supra note 54, at 506-8; see also In re Verplank, 329 F. Supp. 433 (CD Cal. 1971) (applying pnvﬂege 1 commitnications with draft
counselors not all of whom were ordamed muusters) . . .

i

Cir. 1990) (“we do not intimate lhal the prmlege should be l,nlerpretcd to comprehcnd cornmumeaums to and among members of sects that denommate each and

every member as clergy™); United States v:' Dube; §20: F.2d 886 (7th Cir. 1987) (mail-order cleric in tax.svoidance scam); State v. Hereford 5!8 So. 2d 515 (Ln C.
App. 1987) (self -ordained minister).

€5See United States v. Garries; 19 M.J: 845, 859 (A:F.C.M.R."1985).(no privilege dttachéd to communications with deacon who was not given spmlual ;:ounsehng
responsibilities).

,r“Umleds:msv.LumemsxF.zd429(9u\c1r 1973). e e PR

ST

6"S&ze Garrne.\', 19 Mla 859 cf In re Grand Iury Inveshgauon 918 F 2d lt 38‘1 n. 21 Inln re Grand Jury Invamgatwn. the Thxrd Cu'cull remarked

- [W]e believe that estabhshmg the pastoral counseling practices of & particular denomination to ascertain the types of communications that thc e
" denomination deems spiritual and confidential is both a necessary and 8 constitutionally inoffensive threshold nep in deteunmmg whel.her 8
pnvﬂegc interdenominationa) in nature-applies in light of the facts and circumstances of & particular case. AR

g

68161 N.W. 290 (Towa 1917). ST
69]4. at 293. R W TR AN
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1twhen a pastor was not available.”0.. Moreover, the elders were
“‘ministers of the gospel”. as:contemplated by the Presbyterian
Confession of Faith and by Iowa statute.: Accordingly, the
court deemed communication with the elders privileged.
f.':r‘ RIS [ RN '!" '-‘73{’4? P B t i
. InIn.re Murtha,”! however, a New.Jersey court held that'a
+Catholic nun?2 could not claim:New Jersey’s clergy privilege
i to:protect the confidentiality of her conversations with a youth
suspected of homicide. . In reaching this decision, the court
emphasized that the Catholic Church had not authorized the
nun to assume the spiritual duties associated with the priest-
‘hood and noted that the nun could not point to any tenet in
i Catholic doctrme I'.hat would allow her to claim the prmlege 73
i{( [P S N il

~Ina contmuauon of pre-Rules practice, ¥ MRE 503 specnﬁ-
cally protects communications made to-a cleric’s, assistant.?s
- The assistant, however, must be an individual whose activities
rconform “at least in a general way”; with those of other recog-

-administrative,” spiritual, or counseling responsibilities" or
- must serve as'a mere conduit of mformauon to the cleric.”
k %I.. ¢ Dol y ‘,“7‘,,, S
Nhhtary Rule of vadence 503 mcludes an excepﬂon that
[encompasses .confidential communications made to a lay
- person that the communicant reasonably believes to be a
i clergyman.80 Although the rule does not define this exception
clearly, it evidently. parallels the reasonable belief provisions
of the attorney-client privilege?®! and the proposed psycho-
therapist-patient privilege.32 Another parallel may appear in
the widespread judicial acceptance of the validity of a mar-
riage performed by an unauthorized person when the bride
rand groom reasonably beheved in the quahﬁcatwns of thc
»marrymgofﬁcm]” S R K3
Mlhtary Rule of vadencc 503 clearly states that a com-
mumcant s belief must be reasonable if he or shé is to claim
- the ‘clergy privilege.!: Accordingly, a court should require:the

‘nized clergy.76. Moreover, the assistant either must have commumcant to'show:that he or she exercxsed a certam degree

ey s e e el RFEEES RUTH TSI T ST S

70/d.

71279 A.2d 889 (N.J. Super. Ct. App. Div. 1971); see Barbre, supra note 49, at 1210 (1973)).
721‘hc nun, a dedicated member of a teaching order, had undergone a four-year training period that included instruction on religious hfe however. she d1d nol eany
.out the traditional priestly functions’of hearing corifessions of giving absolution. ' See Barhre supra note 49 at 1210 : i . !

e . 'r"
SRR P

BId,; see also Masquat v, Maguire, 638 P.2d 1105 (Okla. 1981) (ﬁndmg that a hospital panem s conversation with a nun-adm.lmstrator was not pnvﬂeged ina
“medical malpmctxce suit because the ‘patient had consulted the nun only in'her cipacity as an admxmsmtm-) “Buf ¢f. Eckmann v. Board of Educ:, 106 FR.D. 70
(E.D. Mo. 1985) (privilege exiended 1o a conversation with a nun acting as a spiritual director when this office was recognized in the Caiholi¢ Church as & form of —

 ministry of the gospel and was undertaken by both priests and nuns). o S ST T S

[ R ot ,
74 SNEDEKER, supra note 7, at 374 (“with respect to disclosing or conniving to disclose communications which are sub_‘iect 10 the penitent and clergyman privilege,
v the clergyman’s agent, such s his [or her] interpreter or assistant, .. . occupies the.same position as does his [or her] principal”); 1949 MANUAL, supra note 7, §
137b, at 182 (confidential communications are “privileged against ¢ dlsclosurc by l.he chaplain, or by lns mu:rptel.er ar any of his {or her] assuunu") ¢f. Oldham,
supra note 6 at 41 (the presence of an agent of enher pany to an altomey —client conference will not destroy the conﬁdenual nature of the commumcanon)
T T, . N o a,‘:“ IS :
75MCM supra note 43 MIL. R. Evp. 503(a) "A pctson has a pnvxlege o refuse to dlsclose and to prevent anothcr from dlsclosmg a conﬁdenual commumcauon
" by the person o 8 clergyman or 30 a clergyman's asszslant A Id (ernphasls added) T ; . Can, PR il :
} L ). l“ B "
76]n re Verplank, 329 F. Supp. 433, 436 (C.D. Cal. 1971) Eckman.n, 106 F.R. D at 72- 73 (becausc lhe clergy pnvﬂege apphes to mdlwduals “funcuomng as
clergymen,” confidential communications to a num who “performed a number of priestly functions™ were privileged). . - ‘

T1See LARKIN, supra note 32, at 10-12; ¢f. id. ‘at'227 (the attomey-client ‘privilege is ‘not lost when a communication is‘made or'éntristéd to the necessary
,admxmsmuvcagmtsoflheanomcy) . e ey eire T ST L e
78 Eckmann, 106 FR.D. at 72-73; see also United States v. Garries, 19 M.J. 845, 859 (AF.CMR. 1985) (pnvilege did not protect an accused"s communications to
: a deacon who had no spiritual counseling responsnbﬂmes and no substantive pastoral duues)

TR s VRS

79’I’he drafters edcnowledged that m:.htary hfe oflen requlres l.he lransrmsnon of mformauon I.hrough l-hll’d pnmes Su MCM supra note 43 M. R. EVID
503(b)(2) analysis, app. 22, at A22-36. . . :

8OMCM; supra note 43, M. R. Evp.. 503(b)(1); ¢f. Garries, 19 M.I.'at 860 (finding 1o evidenceAhat the accused reasonably beheved lhe tecxpxent of the
communication to be a clergyman). Lo e,

81 See MCM, supra note 43, M. R. Evip. 502(b)(2) (“[a] ‘lawyer’ is a person authorized, or reasonably belicved by the elient 1&/ B¢’ authorized, to practice law™);
¢f. United States v. Boffa, 513 F. Supp. 517, 521 (D. Del. 1981) (prmlege extends to a person who confides in an individual in the genuine, but mistaken, belief
that the individual is ah attorney); United States v 'Ostrer, 422 F. Supp. 93, 97 (S.D.N.Y. 1976) {attorney-client privilege exists when the client has'd'good faith,
albeit erraneous, belief that the person he ot she has consulted is a lawyer who is acting on his or her behalf).. Bu'cf. Dabney v.Investment Corp. of Am., 82
FR.D. 464 (E.D. Pa.1979) (holding that the privilege did not cover information Lhatofﬁcers of & corporate client related to a law student beeause lhe officers knew
that the student was not admitted to the bar and the-student was not acting as the agent or associate of a duly licensed atomey), Gt

822 WENSTEIN & BERGER, supra note 54 at 506-3. For a general discussion of the psychotherapist privilege, see generally David L. Hayden Should There Be a
Psychotherapist Privilege in Military Courts-Martial?, 123 MLL. L. Rev. 31 (1989).

“'l«; i r,'

832 WEINSTEIN & BERGER, supra note 54, at 506-3.
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V.

of cauuon before engagmg the serv1ces of a self-proclarmed

clencu AR . A : NI + ';(‘!

! N i K o . i

Canﬁdennat Commumcatzons

‘ ', To be consrdered confi dentna.l a communicauon must be

made toa clergyman in the clergyman s capacrty as a spmt-
ual advisor or, to a clergyman s assistant in the assistant’s
official capacrty "85, The communicant must not mtend to
permxt the cleric or the assistant to disclose the communi-
cation “to third persons other than those to whom disclosure is
in the furtherance of the purpose of the communication or to
those reasonably necessary for the l:ansnussxon of the com-
mumcatron"“ Cowrron S SRS
The communicant’s mtent is 1mportant kY 'I'he prmlege
will not preserve a commumcauon ) confidentralrty if the
commumcant neither intends, nor- expects, the’ person ‘in
whom he' or she’ confides to keep thrs mformanon secret 38
“The privilege, however, is broad enOugh to include both bral
and written statements if the commumcant makes them' in
confidence.’? The rule also perrmts the commumcant to

T NN

* prevent an-eavesdropper from disclosing information that the
communicant had intended to relate confidentially.?® - To
convey information‘in the obvious presence of a third party,
however destroys 1ts conﬁdenuahty N

Anaiogous to the attorney -client pnvrlege, M'RE 503
protects information as confidential if it is communicated “to
‘-other persons present in the furtherance of the purposes of the
~communication.”2: ‘Accordingly, a military court should
apply the clergy prmlege to the communications of a married

L couple who consult’ a clergyman jointly.93  Similarly, the
prmlege may protect’ 'the confidentrahty of information that a
number of people convey to a cleric during a group counsel-
hng sessron 94! Fmﬂy,,a commumcatlon remains confidential
“'when' the pnmary recrpxent of the commumcahon ‘must share
its contents with third parties whose duties and relationships
to the recipient entitle them to learn this information.93

NIIEN
b

) Who May Clazm the anzlege? L_J

Mrhtary Rule of Evrdence 503(c) specrﬁcally empowers a
commnmcant to claim ‘the clergy privilege.% Moreover, the

gt

Coafo

84Cf. LARKIN, supra note 32, §§ 2.02, 2-24 n.59.1 (“belief must be reasonable in order to lay dmm to the protecuons of the pnvilege and a reasonnble degree of

precaution in engaging the services of the person must be demonstrated™).
85MCM, supra note 43, MIL. R. Evip. 503(b)(2).

86 [d

? ; TR L croinoEnnty s L ernn gl

RS T S
I 5 v

”SALmURG et al,, supra note 48 at 434 (the definition of confidential communications turms on the pemtent s mtenl) see alra Umted States v. Moreno, 20 M.J

623, 627 (A.CM.R. 1985) (accused’s intent, not the cleric's impression of that intent, controls).

i

832 WENSTRIN & BERGER, supra note 54, at 506-9; United States v. Wells, 446 F.2d 2, 4 (2d Cir. 197}) {finding that the accused did not intend a priest 10 keep
confidential a letter in which the accused asked the priest 1o contact the Federal Bureau of Investigation); United States v. Gordon, 493 F. Supp. 822, 823
(N.D.N.Y. 1980) (purpose of communication was 10 convey message to third party); see also United States v. Garries, 19 MJ. 845 (A.F.CMR. 1985) (accused

never asked his neighbor, a deaeon. to eomuder therr conversations eonﬂdentml)

l’

’9SAL1'ZBURO et al., supra note 48, at 434; o Wells. 446 F 2d at 4; United Suu:l v. Mmel 19 M I 917 927 (A C.M R. 1985) (spousal prmlege Pprotects

commuonicative acts).

90MCM, supra note 43, MiL. R. EviD, 503(b)(2) analysis, app. 22, at A22-36. The 1949 Manual for Cowrts-Martial smnhrly maintained the pnvrlegc agarnst
disclosure by third pames who, by accident or desrgn. overheard the oonﬁdenual eammumeauon See 1949 MANUAL. supra note 7,9 1376, & 182 :

»

SN s b

91 See Umted States v, Webb 615 F 2d 828 (9th Cu 1980) (holdmg that the obvious! presence of & secumy officer dcstroyed the cmfidenunhty of a pnsoner (]
confession to a pnson chaplain); ¢f. MCCORMICK, supra note 2, at 176 (most recent court decmms hold only that a pnvﬂege will not protect communications made

“under circumstances in which interception reasonably could be lntlcrpnted).

I I A [ERE

92MCM, supra note 43, M. R. EviD 503(b)(2)' cf. Clmuom v. Paullon, 219 F. Supp. 621 (N D Iow- 1963) (commumcauon rema.med pmuleged when
communication was made known 10 a third person whose rehgrous duty and relauonslnp to the primary recrp:em. of the ¢onfidential information entitléd the third

persmtoleamthatmfonnanon) T

932 WEINSTEIN & BERGER, supra notev54.u‘506‘-9. SR

e s e by e H SRS : . o . e
94The Coun of Appeals for the Third Circuit held that the privilege was not necessarily lost when unrelated, onmarried individuals met with a minister for group
spiritual counseling. In re Grand Jury Investigation, 918 F.2d 374 (3d Cir.'1990). ‘The court noted, however, that the privﬂege would not apply when numerous

_persons, each seeking individual spmtua.l gmdanee choose to meet wnh 2 clenc in a group,

communications. Id. at 386 n.19.

ess tlns group meeung ls necessary to furlher the purposes of their

4

1

35Cf. Cimijotti, 219 F. Supp. st 624 (N.D. Iowa 1963) (applymg Towa clergy-oommumcant prmlege when church dtscrplme tequued the cleric to bring in church

elders to hear the commumcanon)

9ﬁCf 2 ansmm & Bmom. supra note 54 a 506-13 (noung that proposed FRB 506 pmvnded that the privilege belonged o the commumcanl) But cf. F.ckmann
v. Board of Educ., 106 FR.D. 70, 73 (E .D. Mo. 1985) (under federal law, the prmlege belongs to the clergyman)
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scleric, or the cleric’s assistant, may claim the privilege on the
.communicant’s ;behalf.97 -Their “authority .:. .-ta do so is
.presumed in the absence of evidence to the ¢onlrary 9%

The evidentiary rule * eontams no specrﬁc excepuons In
 particular, the penitent’s stated mtent o commxt a cnme does
fnot negate the prm]ege."?9 . ‘,‘

' gt et e '

" A communicant may clatm the clergy privilege in or out of
court 100 Consequiently, a cleric cannot reveal confidential
' communications to.criminal investigators, at a pretrial inves-
- tigation under Uniform Code ofMilitary Justice (UCMJ)
_article 32, or at a tnal w1thout the communicant’s consent.10!
Conversely. parties other than a commumcant may call the
_court’s attentlon to the exrstence of the’ prrvrlege. or may
clarm it on the communicant’s behalf, but they cannot claim
'the pnvrlege over the commumcant's objecnon 102 -

- ‘Waiver of ihé PriviIe:g'e '

As a general rule, only the holder of a prmlege has the power
to waive it.103. "'Waiver normally occurs'when the holder inten-
tionally relinquishes a known right;1% however, a holder who

-voluntarily discloses a confidential communication waives the
- privilege even if the holder did not know that'the :communi-
cation was privileged.!% Moreover, if a holder voluntarily
compromises a communication’s confidentiality, or allows

to reclaim the privilege will fail 106

¥TMCM, supra note 43, Mil R. Evid. 503(c).

that confidentiality to be compromised, the holder's attempts

S

/A communicant does not waive the clergy. pnvxlege merely
by testifying on his or her own behalf 197 nor is the privilege
lost if the cleric testifies about matters not directly related to
the confidential communication.19® If the communicant
testifies about the communication during direct examination,
however, the pnvrlege is waived and the opposing counsel
may cross-examine the communicant thoroughly on the
" matter, 109 Furthermore, if the’ opposmg counsel asks the com-
mumcant on ‘cToss- examlnatlon ‘about 2 conﬁdentra] com-
* munication 'and the communicant résponds \mthout assertmg
the prmlege,uo the prmlege is warved.m RATEEE

S 1 S Y
A Conclusmn L R IR Ao
Although 1t is broader than the protecnons nfforded by
many state statutes, and probably is as broad as proposed FRE
=506, the military’s clergy privilege requires a communicant to
,samfy certain specified criteria before he or she may claim
:.the protection of the privilege. If exerclsed the privilege
would exclude otherwrse admrssrble ev1dence' therefore a
court will construe the privilege narrowly and will enforce its
prereqmsltes stnctly Nevertheless, this important evidentiary
rule protects an ‘individual's fundamental right to unfettered
“access to a spmtual counselor without impeding the search for
truth or impairing the integrity of the judicial system:-

RN e S T T IS I PRI SRS

A £ B L T PRt L TR

98]d.; see Salizburg et al., supra, note 48, at 434. Proposed FRE 506 also gave the cleric pnma facre nmhomy to claim the pnvﬂege on behalf of the eommumcant

- See 2 WEINSTEIN & BERGER, supra note 54, at 506:13, i .+ - ey

99 SALTZBURG et al., supra note 48, at 434,

f; mumted States v. Moreno. 0MJ. 623 (A CMR 1935)

[EESYE [T T SR e e R S I R S

1y | “’u”l

101 Id see also Umu-.d Stales v. Manel 19 MJ 917 921-22 (A C.M.R 1985) (mles govermng pnvxleges are npphcnble at an xmcle 32 mvesnganon) ﬂ”)

102§¢e McCORMICK, supra note 2, at 173 & n.4 (citing Touma v. Touma, 357 Al 2d ?5 (N J. Supcr Ct. App Drv 1976) (holdmg \hat a mamnge eounselor is nol
. entitled 10 assert g pnv:legc waived by both :pouses); Gornrnonweallh ex rel. Romanowicz v, Romanowicz, 248 A. 2d 238 (Pa. Super. | Cu 1968) (a doctor may not

“assent physman-pauent privilege against the patient’s wishes)).

, "‘381 AM JUR. 2D Wunesse:1 146 (1976)

rg B
S

,("v:‘,"

m‘Woodrul‘f supra note 43, at 66 (citing Johnson V;'Zerbst. 304 U S 458 (1938)). SALvaG et ll :upra note 48, at 481 (“the slandard for a vohmtary waiver is
an intentional relinquishment of a known right™); ¢f. United States v. Richards, 17 MJ 1016, 1020 (N.M.C.M.R. 1984) (acwsed warved pnvrlege when he asked a

. clcne 10 “bnng [the accused s] confessmn 1) the attention of l.he eommand")

[ i T |.'i,'\?‘t

) 1°5Woodruﬂ’ supra note 43, at 66 (cmng 8 Iomv H. Wrcmomz. Evmnnca $ 2327 (Iohn T McNaughtm ed rev ed 1961)). SALmURG et al., supra note 48, at 481

(“I1Jhe waiver.

m‘SSM:t'LBum} e al :upra note 48 at 480—81

[

. will stand even if the drsclosure was made wu.hout the holder reahzmg the i lmpact of lhe chsclosure")

107United States v. Martel, 19 M.J. 917, 930 (A CMR. 1985) see MCM supra note 43, MLL. R. Ev. SIO(b) analysrs app: 22 at A22-40 (“an accused who
testifies in his or her own behalf does not waive the privilege unless the accused testifies voluntarily to the privileged matter of communication”™); ¢f. MCCORM]CK
supra note 2 at 224 (“the mere voluntary taking of the stand by the client as a witness in a suit to which he [or she] is party and testifying to facts which were the
subjeet of consultauon with hu [or her] counsel isno wuver of l.he [momey-clxent] pn\nlege”)

LN S EL RV T

mm Mullen v: United States, 263 F24 275, 277 n.2 . C. Cir. 1958) (cleric as chamcter witness). s ;:{: "-, ——

1
l"9Id see also MCM :upra note 43, ML. R. Evp. 510 (dtsclosure of any srgmﬁcant part of the communication’ under luch qumstanees Ihm it would be
inappropriate to claim the privilege defeats and waives the privilege™).

"110Whenever possible, claims of pnvilege should be raised at an UCMY article 39(a) session or at 4 sidebar. ‘See MCM; supra note 43, M. R. Evip. 512 malysrs
app. 22, at A22-40. An ethical attomey who knows that a witness will claim a valid privilege will not call that witness sclely to impress this'claim of privilege
upon the panel. See SALTZBURG et al., supra note 48 at 487 Smularly, lskmg a quesuon on cmss-enmmanon ) mduce l.he wuness to claxm the pnvrlege m the
presence of the panel would be improper.

, . . . - . . 1 : (S

IS . . e ! R : 5 i A I

I Cf. McCORMICK, supra note 2, at 224 (discussing lhe anomey-clicm privilege).
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DAD Notes

v - Postsentencing Sentencing Procedures?
What happens when an irregularity is discovered in ‘the
proceedings or the sentence of a court-martial after the sen-
tence is announced? ‘This issue arises relatively infrequently;
consequently, when it does arise, confusion abounds. ' The
Army Court of Military Review recently attempted to
ehrmnate some of thrs confusion in Umted States v. Jackson 1

~ In Jackson, the military judge properly instructed the panel
on the voting procedures it should use in sentencing the
accused. After trial, howéver, one of the panel members
informed the staff judge advocate’s office that the panel had
failed to follow the judge’s instructions. Specxfrcally, the
members began with the harshest sentence, rather than the
lxghtest when they voted upon the proposed sentences 2

When the military judge leamed of this error, he ordered a
posttrial session, which was held almost a month after the
court-martial had adjourned. After verifying that an error

1CM 9100761 (A.C.M.R. May 29, 1992).

s

actually had occurred, the mrhtary Judge declared a “mlslnal
as to the sentencmg and ordered a rehearing on the sentence
before the same panel members to correct the voting error.
The Government and the defense counsel presented all of the
original sentencing evidence, with the unexplained exceplion
of the testimony of the accused’s wife, and the military judge
1ssued new sentencmg instructions. After redeliberation, the
panél returned with a sentence 1dent1cal to the one it had
issued ‘before.3 '

- On revrew, the- Army court dlsputed the military judge’s
characterization of his actions as granting a ““mistrial,” notmg
that the Judge actually had used the “proceedmgs in revision”
procedures of Rule for Courts-Martial (R. CM) 11024 ' The
court acknowledged that a military Judge may grant a mistrial
as to sentencing’ when this result is’ mamfestly necessary in
the interests of justice," but pointed out that the declaration of
a mistrial withdraws the case from the panel.6 Accordingly,
when a military judge declares a mistrial ‘as to the sentence,
the convening authority must appoint a new panel of members
to adjudge the sentence.” ‘A proceeding in revision, on the
other hand, does not amount to a withdrawal of charges;?
therefore, the military Judge may conduct thrs proceedmg with
the ongmal members.?

2MANUAL POR COURTS-MARTIAL, United States, R.C.M. 1006(d)(3)(A) (1984) [hercinaficr MCM]. Rule for Courts-Mantial 1006 requires membeérs of a éourt-
martial to vote on each proposed sentence in its entirety, beginning with the least severe penalty and continuing, as necessary, to more severe sanetrons until they

adjudge a sentence. See id.
3Jackson, slip op. at 6-7.

41d., slip op. at 11. Rule for Courts-Martial 1102 provides, in pertinent part,

(a) In general. Post-trial sessions may be proceedings in revision or Amcle 39(3) sessions. Such sessxons may be dm:cted by the military

judge or the convening authonty in leeordanee with this rule. )
(©) Purpose. o

(1) Proceedings in revision. Proceedmgs in revision may be directed to correct an apparent error, ormsswn or mrproper or
inconsistent action by the court-martial, which can be rectified by reopening the proceedmgs without material prejudice to the

accused.

(c) Procedure.

(2) Action. The military judge shall take such action as may be appropriate, including appropriate instroctions when members
are present. The membets may deliberate in closed session, If necessary, to determine what corrective action, if any, to take.

sMCM. supra note 2."1_‘2.C.N!I‘. 91s5.

§1d., R.C.M. 915(c)(1). -

ackson, slip op. at 11 n.10.

8 United States v. Wilson, 27 M.J. 555, 558 (A.C.MR, 1988).

Sid.
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The Army court also ruled that the procedures the, military® 7, ! ccommaodating. Rather than relying on the military judge,

«

judge used in Jackson did not amount to a reconsideration of the trial defense counsel should conduct an independent
the sentence.!® Rule for Courts-Martial 1009 provides that, . . review. Defense counsel will find that the opinion in United
after a court-martial announces a sentence, the “sentence may " States v. Jackson is an excellent starting point. Captain Norris. —
be reconsidered by the members . . . before authentication of .
the record of trial.”!1 A member of the pane{ that announced S ATt : ‘ '
the original sentence, the military judge, or the' convéning™ "'~ ' '+ ''A’Government Tightrope with No Net—
authority may initiate a reconsideration. No matter who Impeachment upon the Basis of Race
actually. proposes the reconsideration, however, the military . I
judge must instruct the court- marual on the procedures. for _Experienced defense counsel realize that the outcome of a
reconsideration and the members’ must vott by secref written ~ rial occasionally may mm on the effective impeachment of a
ballot to decide’ whether to reconsxder the, ,sentence.lz- In key witness.!* In United States v. Harris,!® the Army Court of
Jacksan the members drd not vote Oﬂ thls issue, 15 ~, Military Review measured the extent to which the Govern-
LR ment may attack the credibility of a key defense wrmess by
After declanng that nenher a mlslnal nor a reconsrderatJon attempting to Sh°W the witness’s racial bias. . . ¢ .
of the sentencc, had taken place, lhe Ariny court anaIyzed the ‘ R R A T R v IR T :
facts'in Jackson' to deferminé whether the members had »Captam Hams a blaclc ofﬁcer .commandrng a company-‘
conducted a permissible revision hearing. The court noted sized detachment was accused of extorting sexual favors
that revision proceedings may be used only to correct errors from, and indecently assaulting, two white, female enlrs;ed‘
that are not substanhve and that matena]ly do not prejudlce soldiers assrgned 10 his unit. In a lnal before an all-white
the rights of the accti‘sedﬂl‘f “The membets’ ongmal mlsapplr- panel, each alieged victim testified that Harris had cailed her
canon of the sentencmg mstructlons, howa:ver "had amounted into his.office, had threatened her with nonjudicial punish-
subslantwe error.’?ls Fmdmg that a proceedmg i revlslon ment for vanous mmor mfracuons and then had offered to
was mapproprlate under these, cucumsrances the Army court drop the actmn in exchange for sexual favors Each ;esuﬁed
set ‘aslde the sentence and ordered arehearlng 1 oo that I'Iams had andled her breas[s Ol' her Vaglnal Bl'ca before
§ 0 i Lo shelefthrsofﬁce” ; T e
Jackson 5. ; lesson is mmplé a pnal defense counsel must.
analyze the unique situations arising from irregularities in “The defense counsef argued that Hamilwas )he °b1°°t of a
sentencing proceedmgs to.determine: what procedures must be scheme that his alleged victims, Private M ard Private C, had
used to correct any errors that may oceur. ,In Jackson, the trial devised to avoid ponjudicial punishment, ‘Accordingly, th —
defense counsel acquiesced to the ,mrhtary judge’s analysxs. attomey coneentrated on challengmg the: credrbrhty of t,hes‘?
Fortunalely for the accused, the Army court declined 1o, .apply w1tnes‘ses_ T PN S POES Y S PN ST cAPTPRN
waiver.!” The appellate courts, however, are not always so
- SIET O L o
‘QIaqkson,lhpop, a"ll‘ [ RS B PR A ST ST LIS S N I TS T ORI B £ fon 2y
ﬁMC'l'\I/I,supra no:e 2“R.C.M.1009.t [ R T EE R LI hnorwae niade e PRt vt foa g :l.~ | I
12jg,
13Jackson, slip op. at 11. ‘ S e e Ty S Y e iy T
14See id. Revision proceedings havé been-used properly in & number of situations. *See, eg., Wzl.wn, 27 'M.J. at 555 (new sentencing proceeding because two
members had not been swom); United States v. Feld, 27 M.J. 537 (A.F.C.MR. 1988) (resolution of an ambiguity i in the ‘announced sentence), petition for review
denied, 28 MJ. 235 (CM.A. 1989); United States v. Crowell, 12 M.J. 760 (N.M.C.M.R. 1985) (repetition of senlencmg proceedmg after the verbatim tape
recording of prooeedmgs was lost), pemwn Jor review denied, 23 M.J. 281 (CM. A 1986). But see United States v. Scaff, 26 M.J. 985 (AFC. M.R.) (revision
proceedings cannot be vsed {0 reopen a tase or 10 allow the factfinder to éhange Ihe ﬁndmgs or'sentence ‘after éonsidering newly discovered evidence), returned for
DuBay hearing, 29 M.Y. 60 (C.M.A. 1989); United ‘States v, $Silva, 19 MJ.'S01'(A.F.C.MR. "1984) (revision proceedings may not be uscd to correct a flawed
instruction to the members), aff'd, 22 M.J. 343 (C.M.A. 1986).
15 Jackson, slip op. at 11. _
16]d., slip op. at 13.
B el ey o { G8 :
1714, slip op. at 12. T DA P B N R ::]- ‘ e e
18“Bias, prejudice, or any motive to misrepresent may be shown 1o impeach the winess cither by examination of the witness or by evidence otherwise adduced.”
MCM, supra note 2, ML. R. EviD. 608(c); see aiso Davis v. Alaska, 415 U.S. 308 (1974); United States v. Bums, 25 M.J. 817, 819 (A. F C.M R.), pctmon _for
review denied, 27T M.J. 1 (C.MLA. 1988). Dt
/\

19CM 9100619 (A.CM.R. May 21, 1992). i
20See generally UCMI art. 15. I N P B D S N S SR PP TRE

21 Harris, slip op. at 1.
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- During the defense case-in-chief, several witnesses expressed
their poor opinions of the alleged victims™ characters for
truthfulness. Mr. Brown, a black man, was the defense’s key
impedachment witness against: anate M. Brown. testified on
direct examination that M had ‘spoken :with him on ‘several
occasions and that, in the course of these conversations, she
implied that she had framed Harris with a false complaint of
sexual molestation. Brown emphasized that he and Harris
were not acquainted when M divulged this information.
Private M’s disclosures disturbed Brown.. He later reported
them—first to 2 black defense: counSel at Fort Dix, then to
Harris’ military defense counsel.22 :

On cross- exammauon the lnal counsel attemptcd to show
that Brown was racially biased. . Over défense objection, the
military judge permitted the trial counsel to question’ Brown
about Brown’s efforts to establish a chapter of the National
Association for the Advantement of Colored People
(NAACP) in the Fart Dix area.| The judge similarly permitted
the trial counsel to question Brown about Brown'’s interest:on
behalf of the NAACP in drunk driving cases involving. Fort
Dix soldiers, particularly drill sergeants. . After establishing
Brown's involvement with the NAACP, the trial counsel
directed the court’s attention 1o an unrelated drunk driving
incident involving a Sergeant Smith.  The trial counsel
inferred that Brown-had been interested in that case only
because Sergeant Smith was black.: Brown responded that
when he first became involved in the case, he had not known
that Smith was black. =After the trial counsel asked several
more questions about the NAACP and Brown’s knowledge of
the number of black drill sergeants at Fort Dix, the defense
counsel again objected on grounds of irrelevance. The
military judge, however, allowed the Government to continue.
The followmg co]loquy ensucd Lo :

‘ | B P R
[Quesnons by the trial counsel] s

Q. Mr. Brown, isn’t it Just true that you
{are] just an activist with a very strong
belief in the NAACP?

A. No.
Q. Isn't the only reason you're here or even

here for any reason is that Captain Harris is
black?

uidv.siipﬂp-atz. : . " Lo . a‘e, wo .; -
2/d., slip op. at 3-6.
2MCM, supra note 2, ML R. EvD. 608(c).

23 Harris, slip op. at 6.

A. No, I.didn’t even know he was black.
' REDIRECTEXAMINATION
’(Quqst.ioh"é by the dsfené@:)' :

Q. Mr.‘Brown. is it a crime tobe intéiésted
in being a member of the NAACP?

A NO.ltsnot |
- 'Q Anycnmetobeblack? e
CAL TNO.ItSnot23 BETIR

The gist of the trial counsel’s cross-examination was that
Brown was biased in Harris’ favor. because Harris and Brown
were members of the-same race.. -The trial counsel implied
that Brown was lying to aid a fellow black man and to further
Brown’s goal of establishing a local NAACP chapter. -

On appeaI ‘ the defense counsel argﬂed that the trial counsel’s
exammauon had been raclally inflammatory and had preju-
dicéd Harris’ nght 10 a fair hearing. The Government responded
that the trial counseI had conducted a legitimate cross-
examination under Military Rule of Evidence (MRE) 608(c)24
into Brown’s possible racial bias.?

The Army court acknowledged that, under the Military-
Rules of Evidence, proof of bias, prejudice, or motive to lie is
relevant to impeach a witness.6 The court, however, empha-
sized that the admissibility of this evidence is always subJect
to the limitations of MRE 403.27 “Applying that rule, the court
concluded that the military Judge should not have permitted
the trial counsel to continue the cross-¢éxamination, It held
that the judge’s failure to control the scope of cross-cxamma-
tion was ‘an abuse of discretion’ that allowed the court mem-
bers to consider improper factors that may have influenced
their critical decision on Brown'’s credibility.2® Accordingly,
the court set aside the findings and the sentence.

Equally important, the court held that the unfair prejudicc
to Harris implicit in the trial counsel’s cross-examination of
Brown far outwelghed the value of any proof of bias, preju-

“dice, or motive 10 li¢ that the trial counsel mxght have elicited.

R

26/d. slip op. at 6 (citing United States v. Bums, 25 MJ. 817 (AF.CMR.), petition for review denied, 271 M.J. 1 (C.M.A. 1988)); see aL\'a MCM, :upra note 2,

ML R. EvD. 608(c); Davis v. Alaska, 415 U.S. 308 (1974).

21In pemnem part, MRE 403 states, “Although relevant, evidence may be excluded if its probative value is substannally outwelghed by lhe danger of unfair

prejudice . .

28See Harris, slip op. at 6.
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The court noted that the evidence developed by the trial
counsel’s questions had little, if any, probative value. Instead
of a probing examination of Brown's direct testimony, which
might have elicited mformanon about Brown s motives to
fabricate, or to exaggerate 'hig conversations with M, 'the court
heard an emotional appeal to disbelieve Brown because he
was a purported NAACP activist, bent of helping a fellow

black even if that meant committing pelju‘ry.r?.,9 RO

The court found this liné of questioning inheréntly preju-
dicial, noting that it created a substantial risk that.whatever
biased or inaccurate preconceptions the members mrght have
harbored about blacks would infect. the panel’s deliberative
process. This risk, the court noted, was espec1ally acute in a
racially sensitive, black-on-white sexual assault case tried
before an all white panel 30

I .T.,‘ el

, s
D : B1FA OO T RS

b Harris is‘an’ excellent 100! 'for' defense counsel to use to
detérmine whit evidence and inferences relating to racial bias
an attorndy ‘fnay'use to impeach 4 witness. " Although the Mili
tary Rules of Evidénce permit ar inquiry intoracial bias,
cross-examination that produces ¢ evrdence of little or no pro-
bahve value, but a i a]s toa member s racral or ethmc bias,
“has no place in aa cnmmal tnal 73T Government counsel
occas1onally may be tempted to. 1mpeacli witnesses on the
basis of racral bias, but they should be remmded that the costs
related to this tactic may be dear Captam Whrte o

S TERN FT:

‘_r,,’ir.’ PR TR Y | l ¢ lll . TG AR . Ot

1,511 nUnu‘ed Stares V. Hall Revmted o

S B Y
1+ A note recently pubhshed in The Army Lawyer addressed
the, constltutronalrty of Umform,Code of Mllltary Justice
(UCMJ) arttcle 125 as it’ applles to heterosexual noncom-
merclal pr,wate acts of sodomy between consenung adults 32
The note specrﬁcally addressed conﬂxcung decisions on thrs
issue by the Army and Air Force Couns of Mrlrtary Revrew 3

2912 x

30[d
cohoiser Uar o Bl oo ol e ab

311d .vet alsa Umted States v.; Cole 3t MJ:272 (C.M A, 1990). .

;nl 0}

ll"‘ Al

/

The Court of Military. :App¢als since has:rendered two - decl-
sionsin which it apparently put lhe issue to rest.: s
qod aten lah e enw ko ol e v ahd
rIn Uhnited States V.. ‘Henderson.“ the -Court: of Mrlrtary
Appeals-held that article:125°s' prohibition. of consensual:
heterosexual fellatio does not violate an accused’s right to.
privacy., Hendetson, a Marine 'Corps récruiter, received con-
sensual fellatio from:a sixteen-year-old female cadet enrolled:
inthe Marine Corps:Junior Reserve Officer Training: Corps:
program.3*.; He ‘dppealed his .convi¢tion for sodomy on two:
grounds, claiming that {1):UCMIJ article! 125 was not intended:
to proscribe consensual fellatio} and (2) his tonduct fell within’
a consntuuonally protected zone of privacy.
et o1l R yiciy oAb i v ey ot
Analyzmg the hxktory of UCMTJ drticle 125,rthe:court:
concluded' that; the article:does' prohibit 'consensual fellatio.:
The:court also rejected Henderson’s: constitutional argument,
adhering instead to the methodology the Supreme Court used
in Bowers y. Hardwick36 16 uphold the constitutionality’ of a
Georgia law prohibiting consensiial homosexual sodomy.’ In
applying. this analysis, the:Court.of ‘Military -Appedls fioted
that the'Supreme Court had fraitied its discussion in’térms of
whether the drafters of the Constitation had-conferred a funda~
mental right upon private<individuals to engage in.the.
prohibited conduct, not whether the prohibition’itself was wise:
ot desirable.3?  The Supreme Court thenhad {‘focused onthe
specific’ activity in question, rather than on some 'géneralized
notion of a ‘right to be let alone.”"3%::In affirming Henderson’s
$odomy conviction, the Court 6f Military Appeats declined 1o
invalidate an ‘act -of Congress wrthout authortty from the
SuprémeCoun_ Lm0 L TRy
anl s AL L Ry goo b o
~The court: decided Umt‘ed Sta!es v, Fagg39 on theTsarne
grounds In a brief opinion, it reversed:the’ Air Force!court's
decision that UCMJ article 125 was unconstitutional as
applied to private, heterosexual, noncommercial 'acts of oral

sex between consenting adults
ASEI DTS CAVINL I A SRR FAIESE RN 0

RSN R S VAN

et o s
YIS iL witn 2 :lJv;‘

SZDAd Note. pmled $tates v, Ha.ll ,Tlu Army Courl of Mrluary Rewew 's ,S'tand Against Con.un.sual ’leterasem) Sodomy, ARMY Law. “Apr 1992 at 42.

33See id.; see also United States v, Hall, 34 M.J. 695, (A.CMR. 1992) (accused’s right to privacy was not violated by_court-martial for heterosexual sodomy..
consisting of anal intercourse between consenting adults who were not husband and wife); United States v. Fagg, 33 M.J. 618 (A.F.C.M.R. 1991) (if no compelling
govemnmental interest justifies intrusion into consenting, adult, heterosexual, noncommercial, private acts of oral sex, the accused’s constitutional right.of privacy
protects the accused from prosecution), rev'd, 34 M.J. 179 (C.M.A. 1992),

434 M.J. 174 (CM.A. 1992).

I PR San e MO
35In deciding this appeal, the Court of Military Appeals disregarded the statws and age of the woman. it
TS 18619090 0986) . -\ | L e e e e
3 Henderson, 34 MJ. at 177 (cmng Hardwick, 478 U.S. at 190). fo
39[d (quoung Hardwrck 489US at 190) sert s mclow s csr e oD Beldnrn o Do ooy Lo amewaler Pl eaiet 0 HY0T 0 an ’ {1”:
3934 M.J. 179 (CM.A. 1992). A g i a2
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~ The results in Henderson and Fagg -are consistent withithe
ruling of the Army Court of Military'Review iin Hall.
Accordingly, they resolve the'interservice conﬂrct prevrously
reported in The Army Lawyer bgirn o
On 28 May 1992 the Court of Mrhtary Appeals granted
review in Hall to consider whether article 125 is unconsti-
tutional as applied in that-case. The court, howéver, did not
order final briefs from appellate counsel and the Henderson
and F. agg dccrsrons suggest that the court wrll resolye Hall in
the deemment s favor

The Air Force défense appellate branch mtends o petmon
the Supreme Court for a writ of certiorari in Fagg. Henderson
is not yet ripe for Supreme Court review because the Navy-
Marme Corps Court of Military Review set aside and dis-
mrssed several other charges against Henderson and author-
ized a sentence rehearmg40 that, so far, has not been completed,
Undoubtedly. the outcome in Fagg will influence the defense
attorneys’. decrslons to petition the Supreme Court in Henderson
and Hall. In the meantime, counsel should consider:con-
sensual heterosexual fellatio constitutionally pumshable under
the UCMIJ. Captain Heaton.

- Clerk of CouriNote

Army Trials in Southwest Asia—
A Data Base Report o

A prOposaI of the Judge Advocate General of the Navy to
amend ‘the UCMI sparked controversy at the May 1992
judicial conferénce of the Court of Military Appeals.41’ 'Premised
upon certain findings by the Secretary of the Navy and the
commander of the Marine Corps field forces in Operation

Desert Storm; this proposal would restrict the procedural -+~

rights of an accused tried under the UCMJ in a hostile-fire pay
zone#2 These restrictions include suspending an accused’s
right to demand trial in lieu of nonjudicial punishment, the

right to trial by a court-martial with court members, and the - “'

right to be represented by individual mrhtary counsel 43

will describe what the Army Court-Martial Information
Systém (ACMIS) data base reveals about the trials Army units
conducted while deployed in the Persian Gulf.’ The release of
this information should promote a more enlrghtened debate—
although, as we: shall see, the data’ base does not mclude every
fact that should be consrdered '

%'ui!‘ T

4°S¢e Umted States v. Henderson. 32M T, 941 947 (‘N M.C.M.R 1991)

The-following table shows: the total number -of general

* courts-martial (GCM), special courts-martial (SPCM), :and

bad conduct discharge special courts-martial (BCDSPCM)
tried throughout the: Army in fiscal year (FY) 1991; the num-
ber of trials conducted in Southiest ‘Asia during an"almost
identical period (October 1990 to' November 1991); and the
percentages of cases tried by different types of courts-martial.
Not surprisingly, convening authorities in Southwest Asia
showed a greater tendency than lheu contemporaries in the
United States, Gennany, ‘ dKorea to use BCDSPCMs and

SPCMs.

Type beburts—M&rﬁdl Convened

- Percentage of Total - .
Cases
Total

;.-Cases .= GCM. BCDSPCM - SPCM
Amy- o0 AR NS
wide 1855 63.4 318 e A8
SW Asia 70 41.4 414 17.1

Guilty pleas were somewhat more common in Southwest
Asia than they were throughout the Army as a whole. As the
fol]owrng table reveals this Irend was particularly pronounced
in GCMs. '

Cgt.tes InonViug Guilty Pleas

i

Percentage by Type of
e Court e
7 Toal o
' Cases " GCM ' BCDSPCM SPCM
Amy' B . . " . . RN .
wide 58.2- 579 60.6 45.5
SW Asia 64.3 75.9 58.6 50.0

’ESeventy-eight percent of the guilty pleas in cases tried in
Southwest Asia—that is, thirty-five of forty-five cases—

: s involved plea bargains. The ACMIS data base reveals that in
This note will not debate the merits of thrs proposal but

three of these plea agreements, the accused waived UCMJ
article 32 investigations. Two other plea agreements involved
referrals of charges to'lower courts.44: Unfortunately, the data
stored in ACMIS does not include sentence limitations; there-
fore, one cannot determine from the data base whether any plea
agreements were unusually lenient.

e UL

T T S ety L
LA T S S S

415¢e Soraya S. Nelson, Trmlby]kryMtghlB’eRuledOurmWarZonz Amems*May 18,1992,a817. 0 1

254,
8ee Id.

441n each case, the charges were referred to a BCDSPCM.
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[. Eighty  percént of ‘the trials conducted in Soutliweést Asia
were by judge alone—a figure: twelve percentihigher:than the
Army-wide average. :Relatively few cases in Southwest Asia
were tried by 'court members: ; eleven accused, were tried by
courts -with enlisted members and three were tried by courts
composedenurelyofofﬁcers D7 e Oy Dl et

T e H’Lf" '

oD T, e
: Zj(ials.u/it(_z Court Members. ... =

s Perlcentzrtge)byﬂType'Of "'

|
Court '
All
Cases ~ GCM BCDSPCM  SPCM
wide 322070 1327 VTN 30,1 423
SW Asia  20.0 4.1 10.3 333

bt
In part, the following table ‘summarizes the forums and
guilty pleas involved in the seventy Army t:nals reported from
Saudi Arabta and Iraq

P
FENR

Army Tnals in Sauthwest Asm. 1990-1991
. : IR . A RN A ‘il 5

Enhsted

IR -:;;Judge L Ofﬁcer

Total " (Pleas)  (Pleas) (Pleas)
GCM - 29 22 (20) 6(1) 1(1)
BCDSPCM 29 . 26(16) ., 2(1) 1(0)
SPCM 12 8() - 3(0) 1(0)
Total 0,566 1O 3(1)

In no case tried in Southwest Asia was an accused repre-
sented by 1nd1v1dual mrhtary counsel or c1v1han counsel The

ACMIS, however, does not reveal whether an accused in any
case sought individual military or.civilian counsel. “The data:
base does show that seven of the seventy trials followed the
accused’s demands for trials in lieu of. nonjudlcral punish-
ment. In two of the seven trials, the accused also obJected to
tnals by summary courts-marual TR Hs
NThe oyerall convrcnon rate in Southwest Asxa was 88 6
percent—approxunately five percent less than the Army wrde
average in FY 1991 of 93.4 percent.. Notably, however the
conviction rate through April 1992 for accused who were tried
in Germany and the United States for offenses they allegedly
commrtted in Southwest Asna was only sxxty nme percent. .

Processmg times have been calculated from records of trial
that the Clerk of Court received for review by the Army Court
of Mlhtary Review and from records received for exammatlon
by the Examination and New Trials Division. In Southwest
Asia, GCMs concluded an average of twenty-nine days after
charges were preferred or initial restraint imposed—much faster
than the Army-wide average of forty-six :days. -Curiously, in
Southwest Asia, BCDSPCMs—which do not require pretrial
article 32 investigations—on average took one. day longer to
process than GCMs. REN S

The average posttrial processing time for GCMs in South-
west Asia also was less—by seven days—than the Army-wide
average. For no apparent reason, obtaining a convening
authority’s action on a BCDSPCM generally took five days
longer than it would for a GCM. Wi

The coming months may bring additional debate over the
Navy's proposal to amend the UCMJ. The author hopes this
mformatron will prove useful in resolvmg 1ssues concemmg
the operauon of the mrhtary justice system in Southwest Asra

r 1 TR S

L2 e $an o ;ilr. T REE RPER L B I PO
] L e

CantractLaw Notes !

L ;,' AF S ok SERONA

" ‘Bid Guarantee and Surety Bohd Update

NN

Acceptable Bid Guarantees for Defense
Construction Contracts

Before its recent revision,! the Defense Federal Acquisition

Regulation Supplement (DFARS) limited the, types of bid .

1See 48 CF.R. ch. 2 (1992).

;‘TJAGSA Practice Notes o

T Jnstructars. The Judge Advocate General's School

Lo by o
4

i lf,"‘_‘;l,:m"‘l?',‘i‘ P

guarantees that offerors could submit for, construction
contracts. Contractors could provide as guarantees only
separate bid bonds, United States bonds, Treasury notes, or
other public debt obligations of the Umted States.2, The
Defense Acquisition Regulatory (DAR) Councrl mtended this
restriction to relieve Defense Department activities of the
responsibility for safeguarding certified checks; cash, and
other liquid ; assets that otherwise would haye been acceptable
under part 28 of the Federal Acquisition Regulation (FAR).3

,. If an offeror submitted a bid guarantee in a form other. than

2See DeP’T OF DEFENSE, DEFENSE FEDERAL ACQUISITION REG. SUPP. 252.228-7007(a) (1 Apr. 1984).

3See 52 Fed. Reg. 48,549 (1987).
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that prescribed by the DFARS, the contracting officer would
reject the bid ‘as nonresponsive.4 As rewritten, however, the
DFARS neither.incorporates the previous restriction; nor
limits the type of bid guarantee that an offeror may submit.
Contracting officers now must refer to the FAR to determine
whether the form of an offeror’s bid guarantee is acceptable.’ -

.+, QFPP Authorizes Letters of Credit
., inLieu of Performance and Payment Bonds .

The Office of Fedexal Procurement Policy (OFPP) has revwed
a pre-FAR prov131on6 authonzmg construction contractors to
submit u-revocable letters of credxt in lieu of performance and
payment bonds.” The OFPP did so to enhance the competitive
posmons of small businesses, which often have difficulties
obtaining surety bonds. Although the ‘Bonds Exammatlon
Team of the Contract Appeals Division regularly rewews
performance and payment bonds for 1egal sufficxe'ncy.‘{ con-
tract attomneys in the ﬁeld also should be aware of this new
process.

-Not all letters of credlt will sufﬁce as bond subsututes A
contractor must obtain letters of credit from-a federally-insured
financial institution that has an “investment-grade” or:higher
rating from a recognized commercial rating service. Because
the government does not maintain a list of acceptable financial
institutions, the contractor must provide evidence with each
letter of credit it submits that the issuer has an acceptable
rating. If a letter of crédit exceeds $5 million, the contractor
must obtain confirmation from a second insutuuon with an
acceptable ratmg . :

A conu'actor must prov1de two letters of credlt——one to guar-
antee compleuon of the project and one to ensure payment of

)

4See, eg., Concord Analysis, Inc., B-239730.3 & B-241009, Dec. 4,190,902 CPD {452 .+ -, - « v

subcontractors. who provide materials and labor. : The per-
formance: guarantee .must extend through the construction
warranty period and the payment guarantee must remain
effective through the period within which subcontractors may
bring suit for nonpayment? : If a letter of credit 'will expire
within the latter period, the contractor must obtain a new letter
at least thirty days before the original letter expires. If the
contractor fails to obtain.a new letter, the contracting officer
may draw on the original Jetter. " Significantly, the government
need not notify the financial institution .of .the govemment s
reasons for drawing on the letter of credxt 10 .

Fma]ly. letters of .credit submltted in Tieu of surety bonds
are subject to the Uniform Customs and Practice (UCP) for
Documentary Credits.1! This publication governs the issuance
of, and the right of a beneficiary to draw on, letters of credit.
The government, however, recognizes an express €xception to
the UCP, concerning performance and payment letters of
credit. Pursuant to this exception, it will hold an issuing bank
liable for a letter of credit even if the letter expires -during an
interruption of the bank’s business.12

i
i i

Sigmiﬁcam Bid Gnaranlee Cases ,

: - Recent General Accounting Office (GAO) bid protest deci-
sions demonstrate that contracting officers-and contract
attorneys must:review bid guarantees closely.- Their, scrutiny
must extend beyond the actual guarantees to encompass all
pertinent documents submitted with the guarantees. -

n A corporate surety must submit a power of attorney with its
bond.!13 The contracting officer must ensure that the instru-
ment indicates clearly that the surety has authorized its attomey-

TS A - V-

i

$See GENERAL SERVS. ADMIN. BT AL., FEDERAL ACQUISITION REG. 52.228-1, (1 Apr. 1984) (providing that offerors must submit a guarantee in the form of 4 “firm
commitment,” such as a bond, a postal money order, a certified or cashier's check, or an irrevocable lester of credit). Following the revision of the DFARS, the
General Accounting Office opined in dicta that an offeror now may submit any type of separate bid guarantee the FAR will allow, including a centified check. See
Halki Paint Contractors, Inc., B-244739, Nov. 18, 1991, 91-2 CPD § 467. This new policy is sound and logical. A certified check for ex:mple affords the
govemment immediate access to the funds that secure the contractor's bid.

6See GENERAL Svas ADMIN ET AL, FE.DBRAL PROCUREMENT REG § 1- 10 204 2 (aulhonnng conlractors to submn leners of credn. in Lieu of pcrfonmnce and
payment bonds) (superceded 1 Apr 1984) .

o l
Lo !

756 Fed. Reg. 58,932 (1991) As a surety bond substitute, a letter of creditis a t.hxrd-party contract for the benefit of the govemmcnt The contractor induces a bank
lo issue to the government a letier of credit in the amount the solicitation requires for a bond.” The bank promises to pay this amount to the govemment on demand.
See D.O.N. Protective Servs., B-244386.2, Jan. 6, 1992, 92-1 CPD § 25.

8S¢e DEP'T OF ARMY, ARMY FEDERAL ACQUISITION REG. SUPP. 28.106-70 (1 Dec . 1984).

9See 40 U.S.C. § 270a (1988) (commonly known as the Miller Act).

10Byus cf. D O.N. Protective Servs., B-244386.2, Jan. 6, 1992, 92-1 CPD § 25 (ﬁndmg b1d responswe even l.hough lel.lcr of credn for bld guammee reqmred
government 1o notify bank that contractor was in default).

11INT’L CHAMEBER OF COMMERCE, PUB. No. 400, UNIFORM CUSTOMS AND PRACTICE FOR DOCUMENTARY CREDITS (rev. ed. 1983).

12Under UCP article 19, “[blanks assume no liability or responsibility for consequences arising out of the interruption of their businesses by Acts of God, riots,
civil commotions, . . . or any other causes beyond their control.” /d. ar. 19. Upon resumption of business, & bank need not pay on or renegotiate a letter of credit
that expired during a bona fide interruption of business. Id.

13S¢e Bermu & Longo, S.A., B-246188, Oct. 30, 1991, 91-2 CPD § 411.
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in-fact to execute the bond. ‘A bid bond is defective—and the
bid it guarantees is nonresponsive—if the power of attorney is
legally insufficient. :In Standard Roofing USA, Inc.,14 the
protester.claimed that the:low ‘bidder’s power of attorney
failed to establish the authority of the person who signed the
bond. No actual ‘signatures appeared on the instrument=-only
the typewritten names of the surety’s corporate officers and a
rubber-stamped signature of the corporate secretary. The
agency.denied the protest, arguing that the:strict rules.of
suretyship apply only:to bonds, not to the powers of attorney
that accompany them.' -According to-the agency, the instru-
ment submitted with the bond was a legally sufficient,
certified copy ‘of ‘a power of attomey. - “Although it was not an
actual grant of authority, it-was clear evidence that an original,
executed power of attorney existed. ' On ‘review, the GAO
found no evidence that the surety had adopted-the typewritten
or stamped signatures as authentic and binding and concluded
that the ‘power of attomey essentially was unsigned. Strictly
COnstrulng the power ‘of attorney requirements, the GAO held
that a copy of a power of attorney was not a legal substitute for
an instrument that actually granted authority. Accordingly, it
found that the confracting officer should have rejected the bid
as nonresponsive because the cnforceabrllty of the bond was
questionable. 15" o nLen

- Given the relaxed bid guarantee requiréments’ described
above,16 contractors probably will begin to submit irrevocable
letters -of credit with'their bids." Two recent GAO decisions
highlight the need to understand the nuances and specral rules
that govern these instruments.” <~ i7"

If a letter of ‘credit accompanying'a bid limits the govern-
ment’s right to enforce thé:instrument against the issuer; the
contracting officer must reject the bid.!17 'In'D.O.N. Protettive
Services,’8 the agency erroneously found a letter of credit
unenforceable. The letter provided that the government could

not draw on the letter unless the government first informed the -
1ssuer that the offeror was m default under the terms and con-

[ (S

148:245776, Jan. 30, 1992, 92-1 CPD 127."

ditions of FAR part 28."”” ‘The agency reasoned that it.could
not meet this condition because part 49 of the FAR—not part
28—governs default terminations.-. The GAO, however, held
that the agency reasonably could have stated that the offeror
was 'in default under FAR -part 28. It concluded that the
issuer’s condition was not. impermissibly restrictive of the
government’s rights.

In another case, 19 the govemment rejected a bid accom-
panied by a letter of credit that, by its terms, was subject to the
UCP.2% The offeror claimed that both the Federal Property
Management Regulatrons21 and the OFPP's new polncy on
letters of credlt22 authonzed the use of lhlS letter. The GAO

agreed w1th the protester that the UCP is the norm for such
1nstruments and that in general the. UCP adequately pre-
serves the govemment 5 remedtes In tlus case however the
GAO found that the letter 1mperm1ss1bly restncted the govern-
ment's nght to recover from the i issuer. The GAO pointed out
that, because the mstrument failed to disaffirm the language of
UCP article 19,23 the’ government probably could not have drawn
on the letter if the letter had expired during an interruption of
the bank’s business. ; Accordingly, the GAO ruled: that the
agency properly rejected the bid as nonresponsrve because
enforceabllrty of the letter was uncertain. Co
- Conclusion ;. 00

' [ OSSR R AL A AT A T

An attomey s advrce about the legal sufficiency of letters of
credit or the validity of a.surety’s power of attomey must be
thorough and sound. Attorneys must review bid guarantees
carefully to determine whether they are in the proper form and
amount and to ensure ‘that any ‘instrument proffered as a
guarantee does not restrict the government’s right to recover if
the awardee defaults before executing performance and
payment bonds. Attorneys should remember that the validity
of a guarantee must be clear ‘on its face and that an offeror

1generally may not cure a defective instrument with extrinsic

1

131d.; see also Bermudez & Longo, S.A., B-246188, Oct. 30, 1991, 91-2 CPD § 411; Prairie Land & Timber Co., B-245818, Sept. 27, 1991, 91-2 CPD § 306;
Env:t.ronmental Management Seivs., B- 245508, Sept. 18, 1991, 91-2 CPD { 261; Mars Elec. Inc., B-245192, Aug. 23, 1991 91-2 CPD { 195; Fred Wmegar. B-
243557, Aug. 1, 1991, 91-2 CPD § 111; Techno Eng'g & Constr., Lid., B-243932, July 23, 1991, 91-2 CPD §{ 87. In these cases, the GAO found bonds defective
because the power of attomey was missing, the power of attorney identified as attorney-in-fact someone other than the person who actually signed the bond, or the
contractor 5 cemflcauon that the power of attomey remamed effectwe was unsrgned 'ntese cases confum l.hat a cmtracung actmty must scruumzc all documents

and must not presume a document’s rcgulanty

16See supra notes 6-10 and accompanying text.

17 See Waste Conversion, Inc., B-231524, Aug. l6. 1988,88-2 CPD{ 151.
u’B-2443862 Ian 6, 1992, 92 1 CPD1 ?5

'9N11es Jamlor Serv & Supply, Inc. B 246575 3, Mar 3, 1992 92-1 CPD1 256.

2See generally INT'L CHAMBER OF COMMERCE, supra note 11, ;i1 -
2141 CF.R. § 101-45.4805 (1991). . '
228, supra noles‘6?1‘0 and accompanylng text.

BSee generally INT'L CHAMBER OF COMMERCE, supra note 11, art. 19.
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evidence after bid opening.? - Familiarity with the laws of
suretyship and letters of credit .will enhance an attorney’s
ability to safeguard the rights of the government and to pre-
serve the integrity of the comipetitive process. Major Helm.

i ‘ : L . SR o

EcOnomic Waste Precludes Strict Com’plianc‘e' :

. For the first time, the Court of Appeals for the Federal Cu'-
cmt has| applied the doctrine of economic waste to’ prevent ‘the
government from demanding strict compliance in a construc-
tion contract. In Granite Construction Co. v. United States,?
the contractor constructed a waterstop, at a cost of $5752, as part
of a lock and dam construction project. “Although the waterstop
satisfied all contractual safety and performance requirements,
it did not comply with all of the contract specifications. Con-
sequently. the government ordered the contractor to remove
and replace virtually all of the installed waterstop to comply
with the specifications.  The contractor proposed various alter-
natives to tofal removal and replacement, but the government
refused to consider them: Instead, the government demanded
strict compliance with the specifications, at a cost to the con-
tractor. exceeding $400,000. ' The contractor performed the
additional work as ordered, then appealed to the Engineer
Board of Contract Appeals. When the Board denied the
appeal, the contractor took its case to the Federal Circuit. The
court found for the contractor and remanded the case for
consrderauon of quantum,

The Federal Circuit’s decision is significant for contracting

officers and their legal advisors. Granite requires the gov-
emnment to'determine that a contractor’s additional costs are *. "
justified by the additional value of the work to be performed

before the government may order the contractor to correct
noncompliant performance. If the added value will not justify

the costs, Granite and the doctrine of economic waste bar the
government from demanding strict complrance with the

specifications unless the work, as performed, otherwise fails
to satisfy the government’s requirements. Furthermore, the
case limits the government’s remedies in the event of a con-
tractor’s noncompliant performance. If noncompliant per-
formance otherwise satisfies the government’s requirements,
and if the value of the additional work will not justify the
contractor’s estimated costs, the government must accept the
contractor’s noncompliant performance—although the gov-
ermmment may demand a downward equitable adjustment in the
contract price.

Two additional points from Granite bear mentioning. First,

the decision requires the government to consider a contrac-

tor’s proposals.  If the government rejects a proposal, it must
be prepared to offer a reasonable explanation to justify that
rejection. ; Second, Granite demonstrates :the importance, of
the team approach in making contracting decisions. A
contracting officer must do more than determine whether the
contractor has met the s'pecifica'tidns ‘He or she also must
estimate the value of a project as built, the value of the project
as planned and the pro_]ected cost of modifying the ‘project to
eliminate noncompllant features Lackmg the expertise to
make these determrnatmns alone the contractmg officer will
have to rely upon tcams composed of technical experts, legal
advrsors. and financial analysts. Ma;or Killham. ~

| i 8 LegalAsStstance Items

The following notes have been prepared to advxsc legal
assistance attorneys (LAAs) of current developments in the
law and in legal assistance program policies. They also can
be adapted for use as Jocally published preventive law articles
to alert soldiers and their families about legal problems and

changes in the law. We welcome articles and notes for

inclusion in this portion of The Army Lawyer Send submis-
sions to The Judge Advocate General’s School, ATTN:
JAGS-ADA-LA, Charlottesville, VA 22903-1781.

' jEetate Planning Notes

lemg Wllls and LAAWS

" The Lwrng Wills portxon of the Legal Automauon Anny-

- Wide System, Automated Legal Assistance Services Software

(LAAWS-LA), version 4.0, has been updated. Living will
forms for Florida, Illinois, Nebraska, Ohio, Rhode Island,
South Dakota, and Wisconsin have been added. In addition,
living will forms already loaded onto the program have been
modified to reflect statutory changes in Arizona, Connecticut,
Delaware, Hawaii, Iowa, Kentucky, Louisiana, Maine,
Mississippi, Montana, Nevada, New Hampshire, New Mexico,
New York, North Carolina, Oklahoma, South Carolina,
Tennessee, Texas, Virginia, and Wyoming. Major Hancock.

Nonresident Personal Representatives
‘Almost every legal assistance client uses his or her will to

nominate a personal representative or executor to carry out the
testamentary instructions in the will and to dispose of the

~ client’s property after the client fdie's. A client frequently will

%See Tri-Tech Int'l, Inc., B-244289, June 13, 1991, 91-1 CPD § 569 (execution of performance and payment bonds afier brd openmg did not cure defect in bid
guarantee); of. Danish Arctic Contractors, B-225807, June 12, 1987, 87 1CPD 590 (agency could use cxmnsrc evrdence awnlable 1o it before bid opening to

confirm identity of attomey- m-facl but not his aulhonty)

25Granite Const.r Co v. Umled Smes 962 F.2d 998 (Fed. Cir. 1992)

% Colonel Raymond K. Costello, Deputy Chief Counsel, United State.s ‘Army Armament, Munitions, and Chermcal Command prcmded information from which

this note was prepared.
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name his or her spouse as the ptimary executor 0r represénta-
tive and a relative'as dn alternate.” These nominees often will
not be residents of the junsdtctton in whréh the client’s’ ‘will
shallbeprobated CRILOG T T .‘ P
HEEL PO S B R T P T RN i
State laws vary:on whether. nonresndents may serve .as
personal representatives, ; Twenty- four states27 penmt nonresi-
dents to serve as, personal representauves wrthout imposing
any specxal restrictions upon them thteen states23 and'the
1smct of Columbia } perrmt a nonresxdent o serve asa personal
representattve if a resident, agent is appomted to accept service
of process on the éstate. Five states?9 allow a nonresident
personal representauve if the testator or the estate appoints a
resident corepresentative. In Georgia?® and Illinois,3! a non-
resident must post bond to serve as a personal representative.
Ohio?2 and Florida®* permit'a decedent’s nonresident spouse
or relative to serve as personal representative; however, Nevada34
flatly prohibits any nonrestdent from: servmg in this capacxty

When counsellmg a cltent on the preparatton of a w1ll an
LAA should alert the client to state law provisions govemmg
the appomtment of a nonresxdent personal representative.
This’ guidance should help to ensure that the cltent names an
individual who can 'qualify as a personal representatwe under
the apphcable state law Major Hancock ‘

TaxNote N B SR |

4

Federal Income Tax Law Seminar

The Air Force Judge Advocate General School, Maxwell
Air Force Base, Montgomery, Alabama, will hold its annual

deevionn AR

Federal Inéome Tax Law Seminar from 30 November to-4
December 1992.7‘This course will ‘provide judge advocates
and civilian attorneys with basit'information on federal tax
law;éstate planning, the tax!implications of the Soldiers® and
Sailors’ Civil Relief Act,»5 and policies for administering a
full-service installation tax program. This year, the Air Force
has reserved twenty student quotas for Army participants on a
first-come, first-served basis. To reserve a quota, write the
Air Force Judge Advocate General $chool, CPD/JA, ATTN:
FITLS Maxwell Air Force Base, Alabama 36112-5712.
Fundmg is the respons1btltty of the attendee s orgamzatxon

' Family Law Note . -

Cafi

Dividing a Veteran's Disability Pay upon Divorce
-:Retired service: members who are at least moderately dis-
abled are eligible to receive disability benefits from:the
Department of Veterans” Affairs (VA).: To receive these bene-
fits, a retiree must waive an equivalent: amount of military
Tetired pay .36 ; Electing to receive VA benefits is an attractive
optmn however, because these beneﬁts are not subject to mcome

: et < .

"The Uniformed Servicés Former Spouses “Protection Act
(USFSPA)* permits states to divide “disposable retired pay™

BT F—
At i

27 Alabama, Alaska, Anzona Cahforma Colorado, Connecticut, Delaware, Idaho, Iowa. Kentucky, Mamc anesota MlsSlSSlppl, Montana Nebraska New
Hampshire, New Jersey, New Mexxco. North Dakota, Oregon, Pennsylvania, South Camlma, Tennessee, and Utah freely permit nonresidents 1o serye as personal
representauves 'Sée Pamela 0. Price & Tmcy ‘Al Borgent, I Florida's Personal Repre.renlauve Statute Constitutional?, FLa. B.J., Feb. 1992 at 31 West Vu'guua
also pemuts a nonresrdent 16 serve as personal representat:tve if he arshie is hominated as exeéulor in'the ' will of a residént decedent. See id.

”Arkansas Hawan. Kansas, Lourstam Maryland Massachusetts M.tssoun North Carolma bklahoma Rhode Island South Dakota Texas Vermont
Washmgton ‘and Wisconsm penmt a nomesidmt to serve'ds personal rcpresentattve if 8 a resrdent agent is appomted to aceept service of process. See id.”

29Indmna Mrchtgan New York Vlrgmm and Wycmmg pemut a nonrestdent to serve as a personal representauve 1f 8 res1dem corepresemauve 1s appomted I,
oy : “

3°GA CODE AN, §53452(Mmh1= Supp. 1991) P
3111 ANN. STAT, ch. 110, para , 6-13 (Smuh-l—lurd Supp. 1991) .
310mi0 Rev. Cope ANN; § 2109.21 (Page 1991) o oinnbe
PPLA StaT, Ay § 733, 304 (West 1991). b

34Nev. Rev. STAT. AR, § 139.010 (Michic 1986).

35See 50 U.S.C. app. §§ 501-591 (1988).

¥6See 38 U.S.C.§3105(1988). |

37See ld

g

39Pub L No 97-252 m X 96 Stat 718 730 (1982) (codrﬁed as amended in scattered sections of 10 U.S.C.).

39The USFSPA, provrdes, -

P

. i i ¢ - . L ;
P P S SRS S [

“Drsposable retired pay“ means the total monlhly retired pay to thc.h a member is enut.led less amounts wluch— i (R
' '(A) are owed by that member 1o the United States for prevtous overpayments of retired pay and for reeoupmenls requu-ed by law

resulting from entitlement to retired pay;

{B) are deducted fmm the retired pay of such member as a result of forfeitures of retired pay ordered by a coun-mamal orasa
result ofa wa.tver of rel:u'ed pay, requued by law it in orderto recewe compensanon under mle[s] Sor..38], US. C.] S

(C)in the case of a member entitled to retired | pay under chapter 61 of this title [(10 US.C. §§ 1201 1221 (1988))]. are equal to the
amount of retired pay of the member under that chapter computed under the percentage of the member's disability on the date when
the member was retired (or the date on which the member’s name was placed on the temporary disability retired lis; or =~ -, ..

(D) are deducted because of an election under chapter 73 of this title [(10 U. S.C. §8 1431-1454 (1988))] 1o pmv:de m annuny 104

o] ol ,,,spouseorfotmer spouse jo whom a payment of a portion of such mcmber g retired or retainer pay is being made pursuant to & courtorder‘

under this section.
10 U.S.C. § 1408(a)(4) (Supp. T 1990).
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between a military retiree and the retiree’s former gpouse.4®
To avoid what they consider to be an unfair distribution -of
marital assets,*! many states have treated VA dlsabxhty pay as
divisible marital property. In Mansell v. Mansell 42 however,

the Supreme Court found that this practice violates the USFSPA,

holdmg that, “under the Act’s plain and prec1se language[431

state courts have been granted the authonty to treat dxsposable
retired pay as commumty property; they have not been ‘granted
authority to treat total retired pay as marital property. "

Mansell ended the state courts’ practice of openly dividing
VA disability pay. This decision, however, has not settled the
issue of how to divide the marital estate equitably when a military
retiree is receiving this benefit.

In Rose v. Rose, 5 the Supreme Court held that federal anti-

attachment provisions and similar restrictions governing VA
disability benefits do not bar enforcement of state child sup-
port orders, even when a support obligor’s only source of income
_is VA disability pay.*¢ To date, courts in at least four states

have interpreted Rose to-hold that a court must consider the - -

impact of VA disability pay on the relative financial situations
of the parties to a divorce when it seeks to determine an appro-
priate property distribution or to calculate spousal support
obligations.4

Although Rose suggests that these practices are permissible, -

an LAA representing a disabled retiree should beware of a
court order that simply shifts from the retiree to the spouse an
amount of property equivalent to the waived retirement pay.

. o a0 : ;
08¢ xd § 1408(c)(l) (“a court may n'eat dlsposable retired . pay
spouse™).

Such an order is open to attack because it effectively divides
waived retired pay in direct »contravcnuon of Mansell. MaJor
Connor.

Suf;vivdr‘Ben'efits ;

Deslgnanon of SGLI Beneﬁczarzes

The proceeds of a Semcemen s Group Life Insurance (SGLI)
policy often are the most valuable assets a service member can

- leave behind after dying. ‘Accordingly, an LAA should

encourage soldiers to consider their designations of SGLI
beneficiaries carefully.

Clients should avoid designations *“by law.” ‘ Distribution of
proceeds by law is determined by a federal statute4® that
assigns specific definitions and priorities to beneficiaries. A
court will follow the federal distribution scheme to the letter,
regardless of the equitics in a particular case. -

In general, a service member should designate each bene-
ficiary by name. This general rule, however, may not apply if
a soldier wants to ensure that the proceeds are used to care for
minor beneficiaries. The SGLI office will pay proceeds desig-

“ nated for a person below the age of majority only to an adult

custodian of the minor beneficiary bearing an official letter of

.-guardianship issued by a competent court. Obtaining this

letter may be expensive and time consuming.

eimer as property solely of the member or as propefty of the ;x1ember and his [or her]

41The following cxamplc illustrates the effect of exemplmg 'VA disability pay from the definition of “disposable retired pay.” Assume that a’court orders a retiree
to pay 50% of his military pension to his ex-spouse. ‘The retiree’s gross retired pay is $2000 per month. The retiree, however suffers from a moderate service-
connected disability and is eligible to receive $361 each month in VA disability pay. Accordingly, he elects to receive the VA disability payment in lieu of an
equal amount of retired pay. By doing so, he avoids paying taxes on the $361 and—as dcmonstraled bclow—dxstons the equal pmpeny d1v1s10n lhat the court

ordered. '

Gross retired pay . . $2000 ‘.

Less wmved retired pay (3361)

D:sposable lenred pay (DRP) $l639 ) ‘

e . Renru ‘ E;;Spohsg
Even split of DRP . $81950 . . $819.50
Lesstmxes (1% mate)  -(812277) |, -(81227N

e = $69573 - T ¢ = $695.73

Plus VA dissbility pay  + $36100  +§<0:
Net aflenaxes - ',"S 1,056.73 - h s ‘695.73"

42490 U.S. 581 (1989)

435ee 10U.S.C. § 1408(c)(1) (1988)

44 Mansell, 490 U.S. at 587.

45481 U.S. 619 (1987). - i il
- o

4674, a1 634.

V

47See Clauson v. Clauson, 18 Fam. L. Rep. (BNA) 1347 (Alaska 1992); McMahon v. McMahon. 567 So 2d 916 (Fla DLst CL App. 1990) Jones v. Jones, 780
P.2d 581 (Haw. Ct. App. 1989); Weberg v. Weberg, 463 N.W.2d 382 (Wis, Cv. App. 1990). -

4810 U.S.C. § 1970(a) (1988).
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* A service member can eliminate ‘the need for judicial action
byiestablishing a living ‘trust for:minor beneficiaries! The
SGLI office recommends that a service member seeking to
establish a trust should phrase his or her SGLI designation as
follows: *“Mr. John Doe, trustee under trust agreement dated

749 Any other qualification of the designated
beneficiary—that is, for example, “Mr. John Doe, guardian of
" or “Mr. John Doe, trustee under my last
will and testament”—might be considered testamentary.

IR R

R
L. :

voarp o ; T Y

Distribution of SGLI proceeds'then would be delayed-while'
the SGLI ot‘ficeISeeks judicial conﬁxmatxon of the dés:gnee s
guard:anshm ortrustee status oo e
R SR TS L ST T
A serv1ce me: ber who estabhshes a liying trust shOuld_
ptowde a cqpy of ‘the trust agreement to the SGLI office The
SGLI off;ce5° w1lI fnle the agreement with’ the serv1ce

e ‘;5

[ M P v‘,;,l'

Ja AN

‘9Intcrv1ew wn.h Ms. Donna Sufford Ofﬁce of Servnceman s G;oup Llfe Insumnce Newark New Jetscy Legn] assistance lttomeyl w:th questions about SGLI

may contact Ms. Stafford al (201) 802- 3446

50Service members wishing to mail documents 1o the SGLI Office should address them as fo%lows}:

Office of Serviceman's Group L|fe Insprance ., -
‘ "213 Washmgton St. 7 ) e
R Newark New' Jersey 07162 1 e

s e o) pog

R S LA .Jh_‘ L S RETREI BEEEF ISR S PR LS

il

, , Claims Policy Note

NES (

i

" \"_]AThzs clazms poizcy noté modtﬁ'es the guzd-': -
ance found in paragraph 2-46¢, Déepartment

of the Army Pamphlet 27-162.! In accord-
ance with paragraph 1-9f, Army Regulation
27-20,2 this guidance is binding on all Army
claims personnel.

Department of the Army Pamphlet (DA Pam.) 27-162,
paragraph 2-46¢, presently provides that when claims per-
sonnel detect fraud on the part of a claimant before the gov-
ernment has paid the claim, they will deny each line item that
is tainted by fraud. Other line items, if substantiated, must be
adjudicated and paid.

In some cases, however, application of this policy yields unjust
results. 'When claimants, or their agents, seek compensation
for losses and damages under a gratuitous payment statute such
as the Personnel Claims Act, they are obliged to submit accur-
ate and truthful documentation to support their claims. To

R SRR TN A TRIRNY Cipmpd STEReRIE A n T e e P e sy
1DEP'T OF ARMY, PAMPHLET 27-162, CLAMS, para. 2-46¢ (15 Dec. 1989). l, ,

2DEP'T OF ARMY, REG. 27-20, LEGAL SERVICES: CLAIMS, para. 1-9f (28 Feb. 1990).

Clalms Report .« v i v

; Umted States Army Claim.s' Servzce o

hPayment of Clauns Tamted by Fraud Fodioon

G ' & of an area claims office may completcly deny :

6 L ’)“ SR VER U A F At AN

SR s (IR EURNETILE BRI B

reflect this obligation more accurately, the claxms polxcy of
' paragraph 2-46¢ is amended as follows: ™~ "0

‘ Clauns offices will continue to deny line - .
in .ru;ems tainted by fraud. In addition, the head -

a cldim that is substantially tainted by fraud. '~
This authority may not be delegated further
and is independent of any other adverse
action, Judlcml or admlmstranve which
may be taken against a c]mmant submltung
a fraudulent claim. Staff Judge Advocates
are’ cautloned against appl)'mg this authonty_ o
to rejecl claims because a claxms adjudlcator' '
feels that “something i is not nght” about the“ L
claim or the claimant cannot produce | com- .
plete substantiation for claims items. Staff
Judge Advocates who use this authority'to @'/ . °
deny a claim will ensure that the claims files
are properly documented to show the deci- -
sion and reasons. P
The term “substantially tainted by fraud” is nhot susceptible
to complete definition; however, it normally would include a

86 AUGUST 1992 THE ARMY LAWYER « DA PAM 2750237




[ — .

claim submitted with altered estimates that falsely represent a
significant portion of the claim, a claim for numerous missing
items that the claimant clearly never owned, and a'claim in
which the claimant intentionally and substantially has misrep-
resented the ages or the conditions of numerous claimed items.
Claims personnel are invited to discuss appropriate cases with
the Personnel Claims and Recovery Division, United States
Army Claims Service- (USARCS) at DSN 923-3226/4240
Colonel Fowler. »

Household Goods-Recovery Note -

Carner Exception Sheets. ¢ -
and NTS Storage :

The govemment often w1ll issue a “through govemment brll
of lading” (TGBL), authonzmg a carrier to pick up a soldxer s
household -goods from a nontemporary storage (NTS) ware-
house in which these goods have been stored pursuant to the

Military Traffic Managément Command Basic Ordering Agree-

ment (BOA). The TGBL carrier then is ‘liable for loss and
damage as the “last handler” of the shipment, unless it can
show that the items in question were lost ‘or damaged before
the carrier ‘collected the shipment from the: NTS warchouse.
To prove that Iosses or damage occeurred before pickup, the
carrier’s agents must prepare an exceptlon sheet, or “‘rider,”
accordance with paragraph 54m of the’ Personal Property
Household Goods and Unaccombanied Baggage Tender of
Servrce (Tender of Sérvice)?

‘A carrier normally will hire a number of drfferent agents o
perform servrces ona shlpment On'; a prckup from NTS stor-
age, it may hire’ even the NTS warehouse firm as an agent.
When a carrier plcks up an NTS shlpment, the carrier’s “pri-
mary hauling agent,” or “hauler. takes 1tems from the loading
dock on which the NTS warehouse has placed them and loads
them onto the truck In some mstances a hauler will repack
and reinventory a shrpment 'If the hauler notices losses or
damages that are not ‘reflected as preexlsung damage on the
mventory, it should prepare an exception sheet and should
ensure that an employee ‘of the NTS warehouse : signs it.
Normally, the ‘hauler then wrll dehver the shlpment or will
place it in the carrier’s storage-in-transit (SIT) warehouse
closest to the shipment’s destination. In the latter instance, 2

“delivery,” or “destination,” agent then would take the Sh’lp-‘_’ o

ment from the SIT warehouse to the soldler S resxdence

The carrier’s “bookmg agent whose name is ltsted in
parentheses in block 1 of the TGBL, acts as the carrier’s point .

up shlpments at resrdences Because shxpments in NTS are
already packed, a TGBL carrier picking up_ a shipment from
an NTS warehouse often will list its booking agent as the
“origin agent” on its internal documents, even though this
company normally will not handle the shipment. :

Carrier agents handhng a shlpment ofter prepare exceplmn
sheets agamst each other to ensure that the carrier will not
hold them responsrble for losses or damages after the Army
recovers from the carrier. They prepare Excepuon sheets
against carner SIT warehouse agents so frequently that riders
between agents of a carrier commonly are referred to as “SIT
riders.” The carrier, of course, remains liable to the Army for
any loss or damage that is presymed to have occurred while the
shipment was in the custody of any of the. carrier’s agents and
claims personnel should not mistake a'SIT nder for an NTS
rider.

A TGBL carrier is relreved of habrhty only for losses and
damages hsted specrﬁcally on the exceptron sheet that its agent
prepares \ when it plcks up the shlpment from NTS. For exam-
ple, a carrier that listed only ‘table leg broken” on the rider
would be liable for damage to the table 1op. In particular, claims
personnel should remember the followmg mformatlon

* A carrier is liable for missing nuts, bolts,
and other hardware needed to assemble fumni- :
ture, unless the carrier indicates on the rider =~
' that the hardware is missing.# Paragraph = =
a :42d of the Tender of Servrce requires the -
o 'packer to place hardware ina small bag and | ;
to attach this bag securely to the furniture R
from which the hardware is removed. If the
‘ ‘bag is missing when the carrier picks up the'
. furniture, the carrier, must mention the ab-
~ sence of the bag on the nder h ‘

Dot E
B

.. * The carrier is liable for items missing outof
" cartons—including sealed cartons—unless it '
: mdxcates on the rider that the items are miss-
- mg5 As is true with any claim, 1fthe rtem, R
' was missing from a carton in which itnorm- | "

. .ally would not be packed—for example,

s when a fur coat allegedly is missing foma - .

carton marked “linens” Lhc carrier is not

liable unless the evidence indicates that the — -
~claimant acually owned the item and ten-

' dered it for shlpment

« The carrier is liable for mold and mildew-
~ damage to items unless the carrier records

pore b oay

3S5ee Dep't or DEFENSE, DIRECTIVE 4500-34R, DEPARTMENT OF DEFENSE PERSONAL PROPERTY TRAFFIC MANAGEMENT REGULATION, app. A (Oct. 1991).

4See In re Stevens Worldwide Van Lines, Z-1348910-38-347, Dec. 17,:1991(Gen. Accounting Office Claims Group). > - -©. =« .00 -t b0

5See In re Air Land Forwarders, Z-223409-68, Nov. l9 1991 (Gen. Accounting Office Claims Group) In ré Stevens Van Lines, Z- l348910(l7) Feb. 19, 1991

(Gen. Accounting Office Claims Group).
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* this'damagé on the rider.s ' A general statel v
. F~ - ment that items in the shipment were ‘wet . -
G50 will 'not relieve the carrier of liability, Sim-. /. %
"¢ Uilarly, the carrier cannotiescape liability = "
-simply by arguing that mold, mildew, or -~ "
rust damage must have occurred while the
.. shipment was in the NTS warehouse because
... the TGBL camer had custody of the ship- )
" thent only for a few weeks and the NTS
) ~ warehouse had custody for years. To be‘ -
77 “relieved of llabtlrty, the TGBL carrier must
L '1nspect the 1tems and must Tote excepttons ’
' “‘atprckup ' . ’
. ‘The carrier is liable for “concealed” damage '
~ to packed items, unless this damage is' "’
" reflected on' the rider.? Noting damage to
the outside of a carton will not relieve the
. .carrier of liability for damage to the carton’s .
", contents, unless the carrier opens the carton
" j‘and records damage fo these items on the
- exception sheet.” If the carrier alleges after =~
‘ dehvery that the NTS warehouse firm packed, AU
" the items unproperly. the carrier must prove =
“that faulty packagmg was the sole cause of
damage. 8 .

Paragraph 54m of the Tender of Servrce states that an
exception, shegt is invalid unless it is signed by ‘an employee
of the NTS warehouse firm.9 Moreover, paragraph S4m now
requires excepnon sheets to be dated. Claims personnel should
consider invalid an undated rider on any shipment prcked up
from NTS .after 31 May 1990. Paragraph 54m also requires
both parties to sign an exception sheet, however if the TGBL
carrier (ot its agent) has neglected to sign an exceptlon sheet,
the sheet is still valid if the carrier can ‘produce it and the NTS
warehouse does not dispute its val1d1ty 10

In practlce 'NTS warehouse employees occasronally do
peculiar thmgs If an'NTS warehouse employee initials an
exceptlon sheet, instead of signing it in the space provided,
the rider is invahd unless the NTS warehouse acknowledges
this mark'as ‘its agent s srgnature 11 If the' employee abbre-
viates the warehouse firm's name in an indecipherable manner
or lists only its carner s agent number, the excepuon sheet is

6See In re Tnterstate Int"L Tnc., 22727878(109) Tan. 10, 1989 (Gen Accounting Offics Claims Group) oo

valid, but USARCS' personnel will inquire to ensure that this
sheet actually is the rider-the carrier’s agent prepared when the
agent plcked up the shrpment from NTS IR AR S [N LR

SENREC N 5 DESRTRE SRR SIS :
. In some mstances a TGBL camer will remventory a ship-
ment ‘instead .of preparing an exception sheét.: If the TGBL
carriér fails to cross-reference this new inventory 1o the origi-
nal inventory, however, the new inventory is not an exception
sheet within the meaning of paragraph 54m of the Tender of
Service.12

In two instances, the Army will disregard a signed, argu-
ably valid rider. First, the Army will disregard a “SIT rider.”
Because a SIT rider does not describe the condition of the
shipment when the shipment was picked up from NTS, it
cannot relieve the TGBL  carrier of liability. Normally, the
NTS warehouse firm's name will not appear on a SIT rider
and the rider will be dated well after the pickup date listed on
the TGBL. . Occasronally, a TGBL carrier will hrre the NTS
warehouse flrm to act as its hauler.or. its SIT agent The
Claims Service will disallow a rider S1gned by the NTS ware-
house if srgmﬁcant drscrepancres in dates and other, evrdence
establish that this occurred. -

(AT ’;‘l"x!‘ 2 UM

The Army also wrll drsregard a nder if. the camer and the
NTS warchouse firm are subsidiaries of the same company,
unless other ev:dence shows that the loss or.damage occurred
dunng NTS storage. A rider should be prepared at arm's-
length between two partles trying to protect their own inter:
ests. Employees of two different companies typrcally wrl] try
to show that losses and damages occurred while the other
party had custody of the shipment. Significantly, however,
the BOA limits an NTS warehouse'’s liability to fifty dollars
per line i 1tem A TGBL c carrier, on the other hand is liable for
$1,25 times the net welght of the entire shlpment on a domes-
tic Code 1 or Code 2 shipment, If both parties signing the
exceptlon sheet are employees of the same company, they
have no incentive to ensure that the rider accurately reflects
the condition of the shrpment on prckup 13 Rather, they may
be tempted to minimize the company’s total liability by
assrgmng to the warehouse the blame for losses or damages | ‘

" Paragraph 3-21b3)(c) of DA Pam. 27-162 requires field
clarms ofﬁces to forward all frles involving a carrier ‘and 1
warehouse firm to USARCS Freld clarms personnel how-

L - ¢ . .
b Y A : s s s b

ol ey Aol Vi i

7See In re Stevens Transp. Co., Z-1348910 26 Feb 11 1991 (Gen Accounting Office Clarms Group) Inre Secunly Van Lines, Z 2854973 4, Nov 4, 1991 (Gen

Accounting Office Claims Group).

fu i . . P 14
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8See, ¢.g., In re McNamara-Lunz Vans &Warehouses.'57Cmip. Gen. 415, 418 (Apr. 18, 1978).‘ R S A S

9CYf. In re Trans-Country Van Lines, Z-2625150(2), June 4, 1980 (Gen. Accounting Office Claims Group). T

10See In re Best Forwarders, Inc., B-240991, 1991 WL 156458 (Comp. Gen.'Apr. 8, 1991).

1185¢e In re Swift Int'l, Z-2849089(1), May 13,1987 (Gen. Accounting Office Claims Group). : . 7| 1. v/ . 0000 ponilewyy A S

RSee In re Air Land Forwarders Suddath, Inc., Z-223409(12), Sept. 25, 1987 (Gen. Accounting Office Claims Group).

13See In re A-1 Ace Moving and Storage, Inc., B-243477 (June 6, 1991) (unpub.).
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ever, still must prepare demands on these claims. The more
thoroughly claims personnel understand the exceptwn sheet
process, the easier they wrll find this task. Mr Frezza.

. T
A . R L

A _ﬁirma!ive Claims Note

1991 Afﬁrmatrve Clarms Report

In calendar year 1991, Army claims: offices collected over
$9.8 million in medical- care recovery claims and $1.6 million
in property-damage recovery claims.- Although'the total num-
ber of claims asserted ‘and amounts recovered increased from
calendar year 1990, medical-care claims recovery decreased
slightly during this period.

The system-that USARCS previously-used .to recognize -

offices for exceptional affirmative claims recovery was based
solely on the amount each office collected. Unfortunately,
this system denied smaller offices the opportunities to be
recognized for their efforts. These offices, which generally
have far smaller pools of potential recoveries to identify and
assert than their larger counterparts, also should be recognized

for their superior performances in recovering on the potential: * - :

claims that are available to them.

To correct this problem, USARCS adopt&l atwo-tiered affir- = .

mative claims recognition system. The offices that collect the
largest amounts in medical-care recovery claims and in prop-
erty-damage recovery claims ‘will continue to:be:recognized.
In addition, USARCS' will recognize:the offices that have
shown the greatest improvement over a five-year period .in
their average annual collections on medical-care and property-
damage recovery claims. The Claims Service hopes that this
system will recogmze offices more equitably and will provide
all claims offices with greater incentive to pursue : afﬁrmaUVe
clarms aggressrvely

The Judge Advocate General has issued ceruﬁcates of excel-
lence to the followmg field clarms offices -

-' Most Money Recow_red for
Affirmative Medical-Care Claims

<1, 4th Infantry Division (Mechanized) and Fort ‘
Carson Fort Carson ColoradO‘

Greatest Improvemeut in Medical-Care Claims Recovery

1.'”

2.

4,

5.

Greatest Improvement in Property-Damage Clazms Recovery

,‘1

4.

3.

- Qver a Five-Year Period'4
Fort. Leavenworth, l(ansas;

US. Armmy Signal Center and Fort Gordon
Fort Gordon, Georgia; =

. Carlrsle Barracks, Pennsylvama

<UL S Army Pacrfrc Command Claims

Service, Fort Shafter, Hawaii;

. Headquarters, U.S. Army, Japan.

Most Money Recovered for Affirmative
Property-Damage Claims

. U.S. Ammy Field Artillery Center and Fort

Sill, Fort Sill, Oklahoma;

. I Corps and Fort Hood, Fort Hood, Texas;

. U.S. Army Missile Command, Redstone
. ‘Arsenal, Alabama;

Fort Meade Maryland;

u.s. Armed Forces Clarms Servrce, Korea

Over a Five-Year Period

Fort Huachuca Anzona

U S. Army Fleld Amllery Center and Fort
SlIl' J . 1

. U.S. Army Mlssrle Command Redstone

Arsenal, Alabama; :
Sencca Artny Depot, Romnlns, New York; |

Headquarters, U.S. Army, Japan.

IR

U.S. Army Tramportatlon Center and Fort ©
'Eustrs Fort Eustrs Vu’glma, P e

. st Infantry Dlvrsron (Mechamzed) and Fort
Riley, Fort Riley, Kansas; : :

. III Corps and Fort Hood, Fort Hood, Texas;

. Brooke Army Medlcal Center San Antomo '
Texas; - . t

. U.S. Ammy Armor Center and Fort Knox,
’ Fort Knox, Kenmcky -

“"A number of other offices did extremely well and we com-
mend them for their efforts. Although the Army’s overall
affirmative claims recovery was good in 1991, USARCS
hopes 10 1mprove itin 1992 - Captain Drllenseger

Cammander S Note N
§ T pard more for my goods than your system allows 1

should be rermbursed for my full loss. I didn’t know there
was a lumt It's not fair.”

14The Judge Advocate General awarded certificates to six offices in this category because two offices showed nearly identical levels of improvement.
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Statements such as these from disgruntled claimants lead
me to believe that 'we are hot doing a very good job of educat-
ing our soldiers on the need for pnvate msurance ,We must
do better. ¥ o

Our personnel clmms system was not desrgned to be a com-
prehensive insurance policy for our soldiers’ personal effects.
Rather, it is a morale system, authorized by Congress to help
to compensate for the hardshxps of mlhtary life. The system
clearly has limits and one of those limits is a declining annual
appropriation. To ensure that the system may do the most
good for the most people, we have placed limits on the amount
that we will pay for many categories of items. For example,
we will pay a maximum ‘of $750 for a bicycle. :Are we telling

FIE TR VPRI AR FOTRR R LI S ¢+

our soldiers that they should not own more expensive bicycles?
Absolutely not. “We-are telling ‘them, 'however, that if they
choose to own more’ expensive bicycles, prudence would
indicate that they should obtain private insurance for those
bicycles. IR TR

o e W g |
PR ANTINEN SIS VS A

Because so many claimants evince a lack of knowledge in
this area, I encourage each claims office to publish periodic
reminders in command information channels to encourage our
soldiers to obtain adequate insurance coverage for their house-
hold goods and automobxles We cannot pay. full value for
every lost. da.maged or destroyed 1tem but we can help our sol-
diers protect their ﬁnancxal interests. Colonel Fowler.-

Loy - . .t . . v .

- Labor and Employrhéht LawNotes . .7 ..

+ OTJAG Labor and Employment Law Office and

TJAGSA Administrative and leLatzwsion Cie e A

Innovations in Labor Law ‘P‘r"actice‘

ke I T T
R + '\ “.' : i i . ) ‘1" IS SRS B
Alternative Dispute Resolution in Personnel Cases

Almost everyone complains about the time, expense, and
agony involved in processing civilian personnel complaints
and grievances.: The administrative discrimination complaint
process is unwieldy and time consuming. The whistleblower
complaint process is worse. If not handled skillfully, a labor
dispute can end in a deadlock. - Justice delayed is justice denied—
and even if the parties eventually resolve their dispute, the work-
ing relatlonshlp between employees may be dxsrupted so badly
that no one is satisfied with the result.- ‘

Many labor specialists merely complain, but some have
begun to do something about the situation. A growing num-
ber of federal agencies are expenmenung with. altematlve
dispute resolution. (ADR). What is ADR?. The term is as dlf-
ficult to define precisely as “total quahty management.” - A
federal statute characterizes ADR as *“any procedure that is
used, in lieu of an adjudication as defined in [5 U.S.C. §
551(7)(1988)], to resolve issues in controversy, including, but
not limited to, settlement negotlauons conciliation, facxh-
iauon mediation, factfinding, minitrials, and arbitranon "1
‘This staid definition, however, reveals ~only the range of alter-
natives available under ADR. It fails to capture ADR’s phllo-

15U.S.C. § 581(3) (1988) -

o L '

il %.fw r G N N
sophical ,commitment‘.to resolving controversies in a manner
thatis timely, creative, and sensitive to the need of manage-
ment and employees to mamram long-term relatlonshlps

“A manager may ask, “What beneﬁt can I obmm ‘from ADR
that I could not obtain from existing appeals, gnevance and
complaints procedures?” Agencies presentIy experrmem.mg
with ADR would answer that the manager will benefit from a
timely Jprocess that is more sensitive to meeting agency needs,
and less legallstlc than’ tradmonal approaches to dispute
resolution. The agencies also might answer that ADR focuses
more intently on promoting long-term interests than on
producing short-term victories or defeats. ‘

Alternative dispute resolution offers no magic solutions or
instant answers to employee-managemeént conflicts. Like total
quality management, ADR emphasizes analysis of the true
roots of ‘a conflict, communication to explore the parties’
common interests, and creativity in developing solutions.

Three current experiments in ADR demonistrate the benefits
that this approach can provide. The first experiment—or, per-
haps, series of expériments-—involves the Department of Health
and Human Services (DHHS) and the National Treasury Em-
ployees Union (NTEU). The DHHS had been overwhelmed
with discrimination ‘and labor complamts “To reduce its back-
log, it combined its labor relations, employee relations and equal
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: employment opportunity staffs under one ‘office and:set up. a
- labor-management committee at a high level of management.
It also proposed:the adoption of a‘cooling-off period, during

which the union would allow the management to fry to resolve
potential unfair-labor-practice complaints before. filing these
complaints with.the Fedéral Labori Relations Authority

: (FLRA) The NTEU agreed o follow thJs procedure

By
Fmally, the NTEU and the DHHS worked out an: mnovanve
three-party agreement with!the Federal Mediation and Con-
ciliation Service (FMCS). In this agreement, the agency and
the union essentially grafted'a mediation step onto the existing
three-step grievance process. - Either the union ‘or the manage-

. ment now may request FMCS mediation at any time before a
- third-step grievance decision is issued. iThe FMCS mediator

works with the parties to develop a mutually acceptable solu-
tion. If, after thirty days, labor and management have not

- resolved their dispute, the union may resort to traditional griev-

.ance procedures—up to,-and. including, arbitration:and litiga-

tion. ‘Each party (the NTEU, the DHHS, and the FMCS) must
* pay only its own costs for the' mediation. Consequently, the

DHHS and the NTEU incur almost no expenses if they attempt

" mediation. To date, the FMCS has resolved four of ten’ DHHS-

NTEU cases successfully.

‘i vAnother federal agency experimenting with ADR is the
Library of Congress. Like the DHHS, the Library:of Con-

« gress suffered from. a backlog -of discrimination complaints.
. A joint team of labor and management representatives devel-

oped a pilot program to address the complaints. As part of
this pilot program, the Library of Congress established a
-mediation office, which it :staffed with trained personnel.

- Under the .informal: dispute resolution process, the parties
- assign discrimination complaints and other labor disputes to a
-mediator, - After gathering information, the mediator helps the

‘parties to resolve the dispute. - If mediation fails, the mediator
convenes a panel of two management representatives and two
labor representatives.: This panel.hears each side of the :dis-
pute for thirty minutes, then develops a draft resolution.’ The
panel presents the resolution to the disputant, who may accept
or reject the resolution. - If the disputant accepts the resolution,
the matter is settled. If the disputant rejects it, the panel
informs the employee that he or she may pursue statutory
rights of appeal through the Meérit Systems Protection Board

-(MSPB or Board), formal Equal Employment Opportunity

Commission (EEOC) procedures, a labor agreement, a clas-
sification appeal, or other existing procedures. The informal

. ADR process is desngned to be completed within: ﬁfty days

The lerary of Congress also is experrmentmg wnth a

- formal dispute resolution process. -Under this process, the
-agency will forward a discrimination complaint or grievance

10 a hearing examiner or an arbitrator, who will hear the case
and issue a decision within:seventy days of the filing of the
complaint or the grievance. During the pilot program, the
Library of Congress will accept the decision of a hearing

‘examiner or an’arbitrator as a final agency decision.; An
unsatrsﬁed disputant may appeal this decision to a federal

;dlsmctcourtortotheFLRA. W .

The General Accounung Ofﬁce (GAO) presently is expen-

;menmg with 8 third ADR program. . The GAO—which must

- deal with employee groups, rather than formal unions—has
.-appointed and trained thirty-two senior officials to act as neu-
iral.mediators in employee disputes. These mediators can

i hear all kinds -of cases, including discrimination complaints,

employee grievances, and personality conflicts. The disputant
must decide voluntarily whether to elect mediation. If media-
tion fails, the disputant may seek redress through existing
-administrative or: statutory complaint, grievance, or appeals
.procedures. ! The GAO apparently: has found this mediation
: process very successful, not only in resolving-employee com-
* plaints at the lowest possible level, but also in educatmg sen-

~ior ofﬁcmls about dxspute resolutxon techmques

These expenments share several common themes Fust, in
~each case, all of the stakeholders (labor management, and
employees) have participated in the development of the ADR
process.- Second, each agency designed its ADR procedures

. to resolve disputes rapidly and to involve senior management

««or neutral mediators early in the proceedings, : Third, in each

- case, an ‘unsatisfied disputant:may continue to seek redress

-through existing administrative and statutory processes. Fourth,
the ADR systems have resolved a significant number of the
disputes referred to ADR. Finally, ADR seems to promote

zmoré. *‘user satlsfactlon than tradmonal approaches to dlSpute

. resolutxon

Federal law now reqmres all agencies o unplement ADR
programs and to examine alternative means of resolving dis-

.- putes. that pertain to agency actions. Senior Army attorneys,
..in conjunction with the Office of the General Counsel of the

Army, are developing training programs and initiatives to
encourage use of ADR. Even so, an individual Army attorney
or manager:-who has had to deal with a backlog of cases or a
particularly corrosive working environment may -be:able to

- suggest better ways to do business. Ms; Buchanan, Attorney-
.- Advisor, General Law Division,fAmy Materiel Command.

R

EVADED—A New ADR Techmque

The Depuly Chref of Staff for Personnel for the Umted
‘States Army Depot System( Command (DESCOM) recently

- concluded a two-year test-of an ADR mechanism called
- *EVADED.”? -Under this program, an employee facing a dis-
.. ciplinary action admits that he or she has committed a minor

offense and agrees to improve his or her conduct. In return,
the management promises not to suspend the employee. The

» United -States Army Concepts Analysis Agency currently is
--studying EVADED for possible tmplementauon throughout

- the Department of the Army.

2The acronym, “EVADED,” stands for Elected Voluntary Alternate DESCOM Discipline.
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i/ The benefits of the program are many.: The agency -profits
"becausé EVADED increases worker productivity by eliminat-
ing the time each employee facing disciplinary action must
spend off the job and reduces the number of employee appeals.
- The employees also benefit.  An'employee disciplined under
“EVADED continues.to 'work and, therefore, loses no pay.
. Most employees also feel that EVADED gives thém greater
- control ‘over the decision-making :process than ‘traditional
r.disciplinary actions. Finally, becausé the process'is less pub-
‘lic than u'adluonal disciplinary acuons. it isless' humil:atmg to
emp]oyees P IR T S T DTSt T
Currently, DESCOM w1ll offer 10 use EVADED to resolve
“‘adisciplinary action for'attendance-related:conduct:violations
«for which' the agency otherwise :‘would suspend .an employee
- 'without pay. "Occasionally, the agency will use EVADED for
offenses urirelated to unauthorized absences. Once DESCOM
offers EVADED:for a specifi¢ offense, however, it must offer
the program to employees in all similar, subsequent cases.
r:Failure to do so could permit.an employee to challenge a dis-
i:ciplinary action on grounds of disparate treatment,. Moreover,
“the agency meticulously must explainin the decision letter
“why it declined to use EVADED for an offerise that the
"agency ordinarily ‘would process under that:program. The
“ decision letter must contain.a discussion:similar to the
justification a deciding official must provide ‘when he or:she
~exceeds the standard table: of penalues in an- ordmary drs-
:‘;c1p11naryacuon Creon b b R I A IR T
L g I IS A ‘
a Srgmfrcamly, EVADED is‘mot appropnate for offenses
when actual loss of pay is required by law—for example,
when the agency must punish an employee for misusing a
'government: vehicle. Similarly, DESCOM ‘inay not use
'EVADED when ‘removal ‘is the appropriate penalty ‘or 'when
the charge includes multiple offenses—for example, when an
“employee is accused of both absence wuhout leave and insub-
-=ord1nauon «i;;{ e b engniosen g ,”1 £
. 'Y 74 :... e L :i‘“y 'I( ‘r: ..-.‘.

1 The procedures for an EVADED attion resemble. those of
‘any other attendance-related disciplinary action. ‘The burden
-.of proof and the evidentiary standards remain the same. If the
supervisor and the’ management-employee relations (MER)
representative decide that the action is supportable, the super-
visor, the MER representative, the employee, and—if appro-
priate—the employee’s representative, meet to discuss the case.
The management then offers to use EVADED to resolve the
-disciplinary action. If the employee accepts EVADED, the
' MER representative and the employee complete the EVADED
‘- agreement ‘and the agency places the agreemernit in :the em-
ployee’s official personnel file. . If the employee rejécts
-EVADED, the agency lproposes formal dnsclplme and the
,'fnormal d1$cnplmary process ensues. © .o b it

~

’I'he EVADED form isa sunple one-page documénr. The
.. first paragraph contains the 'employee’s voluntary etection to
accept corrective disciplinary action.” The second paragraph is

3No. DA07529110237 (May 7, 1991). EHANTETE

s a fill-insthe-blank description of the offense.: In the third
-paragraph, the émployez admits to the misconduct.: The em-
~ployee also acknowledges that management could have
= imposed a suspension without pay, stating the duration of the
-.suspension he ‘or she would have received had he or she not
v elected to accept punishmerit under EVADED. The ‘employee
agrees that the agency may consider the action the emiployee’s
first—or higher, if applicable—offense under the standard
v table of penalties and concedes that the management may use
-rthis action to deal more harshly :with: future misconduct'in
-accordance with the toncept of progressive discipline. ‘The
employee recognizes:that the EVADED form will become
-part of the MER office file and his or her official personnel
- folder and ‘that the managemeifit ay use this document in
- subsequent disciplinary actions agamst the employee to
-ipunish’ newoﬂ'enseSw G R e
VL LYRT ‘ : Lo A e
‘The employee also acknowledges l.hat hrs or her elecuon 10
paruclpate in the EVADED program: is voluntary, declaring
- that hie or she fully agrees with the terms of the program.- The
"wemp'loyee must state that:-he or $he understandsthat by
- electing o participate in the:program, he or.she waivés the
--appeal and grievance rights that the employee otherw1se could
have exercised. i R IR

* . The employee must commit to self-improvement, describ-
ing in detail the .ways in which he dr she will improve his or
. her future tonduct. - Finally, the employee, the employee’s
-supervisor, a witness; and 'the employee s reprcsentauve all

’ mustmgntheagreement.* T TN SR T TU A SE R Ll SV
The EVADED program may be used successxvely or in
combmauon with traditional actions as one step in a pattern of
' progressive discipline. InKelley v.-Department of the Army,?
an administrative judge (AJ) affirmed an employee’s removal,
. holding that the agency properly considered: the: employee’s
«. participation in EVADED to-be an.element:of his past dis-
~ciplinary récord. - To date, however, no Judrcxal decision has
hddressedtlus issue dlrectly RN S i

i ’Implementanon and lmpact bargammg is necessary 10
i u-nplement EVADED. Federal employees’ unions initially
: were suspicious of the program because it requires a waiver of
.-appeal rights, - Managers also were 'suspicious because they
- .did not believe that an employee could be rchabxlrtared w1th-
outanactual suspensxon I STy
Approxrmately seventy-ﬂve percent of the employees offered
EVADED have elected to proceed under that program. In
r 1990, employees ‘selected EVADED in 109 of:144 possible
:‘actions; iHad DESCOM not offered EVADED as.an'alterna-
> tive fo existing disciplinary: procedures, it might have had to
. suspend employees without pay for 916 days in 1990. By par-

:+ ticipating in EVADED, employees avoided 724 days of unpaid
= suspensions that year, :In 1991, employees cliose EVADED in

s:seventy-nine of the 107 cases 1n . which-the program‘was

R IR SR £ S T E T H G R
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.offered. Of 738 potential days of suspensron without pay,
employees received only 122, Ty

. Given the simplicity and the uniformity of its documen-
tation, EVADED looks very different from traditional dis-
-ciplinary practices. In many ways, however, it actually is
;similar to certain accepted practices. In particular, EVADED
closely resembles a *last-chance”. settlement agreement, dif-
fering only in two important respects. In a last-chance agree-
.. ment, the employee waives not only the right to appeal the
current action, but also the right to appeal the penalty adminis-
~tered in a future adverse action if the employee commits a
second specified. offense4 In an EVADED agreement, the
individual waives only the right to appeal the current offense.
Moreover, an employee cannot break an EVADED agree-
ment. Management will treat any violation of the agreement
as a scparate offense. Accordingly, the agreement does not
require the employee 10 waive hrs or her rights in any future
action. -

.-~ Although DESCOM has completed the mmal test phase of
: the EVADED program, the Army has not analyzed EVADED’s
_success fully. The Concepts Analysrs Agency will conduct a
complete study of the program, mvestrgatrng the program’s
impacts on rec1d1v13m rates, employee producuvrty. employee
acceptance, and management workload. - ‘Ms. DuCharme,
Labor Counselor, United States Army Depot System Command.

Equal Employment Opportunity Notes

' isuprie‘vme Court:( Back l’ay Is Taxable Income

In United States v. Burke,5 the Supreme Court held that
back pay awards in settlement of claims filed under Title VII
of the 1964 Civil Rights Act6 are not excludable from gross
income under section 104 of the Internal Revenue Code.? In
Burke, the Tennessee Valley Authority (TVA) withheld

- federal income taxes from the amounts it paid to the plaintiff-
employees in an equal-pay class action suit. The employees
. filed for a refund of the taxes that the TVA withheld, claiming

.that these monies should have been excluded from their gross
~incomes as *"damages received on account of personal i injuries.”

The trial court disagreed, ruling that, because the employees '

~had received only. back wages—rather than:compensatory or

other damages—the settlement procéeds could not be excluded
from their gross incomes. The Court of Appeals for the Sixth

. Circuit reversed. It concluded that the proper exclusion of an
- award from the recrprent s gross income turns on. the nature of

the injury and on whether the claim is ‘personal and tort-like

_.mnature”s TN

In a seven to-two vote the Supreme Court reversed the
Sixth Circuit. The Court noted that Congress’s purpose in
enacting Title VII was to make an employee whole by restor-
ing his or her lost wages. It reasoned that because wages are

- taxable, settlements or awards of back pay likewise must be

taxable, Justices Thomas and O’Connor drssented

In revrewmg Burke, attorneys should remember that thrs
decision primarily effects cases arising before Congress
enacted the Civil Rights Act of 1991.9 'The 1991 act extended
congressional sanction to compensatory damages in Title VII
or handicap discrimination litigation.10 |

Rehabrlltatron Act erl Not Protect an Alcohollc
Employee from Drscharge for Serious Mlsconduct

Earlrer this year, the United States Dlstrrct Court for the

 District of Columbia held that the Rehabilitation Act of
197311 did not protect an alcoholic employee vyhose senous

misconduct disqualified him from federal service. In Wzlber
V. ,Brady.'z the court, consrdered the drscharge of a Treasury
Department employee removed for driving whde intoxicated

~ and for causing an accident that resulted in the death of a two-

ear-old child.

The plaintiff, a criminal investigntor with the Bureau of
Alcohal, Tobacco, and Firearms (BATF), drove in a govern-

, yment-owned vehicle (GOV) to a bar after work. After leaving
.the bar, the plamuff collrded with another vehicle while
,dnvrng in the wrong duecuon on an interstate highway. The

4See McCall v. United States Postal Serv., 839 F.2d 664 (Fed. Cir. 1988) (upholding agency's use of lasi-chance sétlément agreements).

5112 S Cu 1867 (1992)

5S¢e 5 U S. C § 5596 (1988) See generally 42 U S C A. §§ 2000e 1to 2000e 16 (West 1981 &Supp 1992)

7See LR.C. § 104(2)(2) (West Supp. 1992).
£929 F.2d 1119, 1121 (6th Cir. 1991).

9Pub. L. No. 102-166, 105 Stat. 1071.

10]4.§ 102, 105 Stat. at 1072-73. See generally Michael J. Davidson, The Civil Rights Act of 1991, ARMY Law., Mar. 1992, at 3, 3-4.

11Pub. L. No. 93-112, 87 Stat. 355 (codified as amended in scattered sections of 29 U.S.C.).

12780 F. Supp. 837 (D.D.C. 1992).
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“‘child, a passenger in the’ other car, ‘died in the accident.! The - \related.” The coirt temarked that it €ould draw no olher con-

{:

8

plamtlff later pleaded guilty to charges ‘of vehrcular hom1c1de clusion from the plain language 'of thé statute. SO
"and 'driving under the mﬂuence of alcohol. The agericy then
rem0ved plamuff for imsuse of a GOV, ‘conduct prejudicial to 't Wilber démonstrates that although a handicap dis-
the govemment; and revocauon of h.lS dnver s licénse, * 0 cnmmatton claim-may create difficult'issaes in an otherwise
STSEON TR ¥ B A Loy “ "srmple disciplinary action, a handtcapped ‘employee may
The 'plaintiff appealed the removal’declsron And an’ MSPB ‘-niot 'use the Rehabilitation ‘Act as 4n unpenetrable shileld’to
AJ mitigated the removal to'a thrrty-day suspension. " The 'forestall puméhment for on-' or off-duty mlsconduct -An
“'BATF pétitioned the MSPB for review én banc. Thé Board  “-agency “attomey’ should consider whether ‘the 'employee, in

agreed. On review, it sustained the plaintiff’s removal!’3: The  committing the misconduct, removed himself of ‘herself from
plamtrff then appealed to the EEOC but the Commtssron * the “otherwise qualifymg handicap” definition: -When : appro-
afﬁrmed the final MSPB decrston i oo  priate; an attomey ‘should cite Wilber and Hougenss as author-

st AT o e “‘ity'that an employee should not be permitied o ‘escape the

Fmally, the plamnff fi led an action in federal district court. ’reasbnable consequences of his or her misdeeds by relymg on
Seekmg to claim ‘the protéction ‘of the Rehabilitation Act, he 'hlS or her mabrlrty tocontrol an addtcuon Ak
“‘contended that, as an alcoholrc, he was an “otherwise quali- * , _ : R
fied handicapped” individual and that the agency wrongfully ' - v S .;;‘ FE A RS T
failed to retain him w1th a reasonable accommodauon for his -~ ' ‘Cancellation of Personnel Action— "

Vo

handtcap e Tl _ An Interim Relief Land Mine S
"The agency responded that the plamuff was not’ “orherwrse S Maarer V. Deparlment of Defense 17:the MSPB dlS-
“3quahﬁed ‘emphasizing that the plaintiff’s" ‘misconduct dis-  * mlssed an employee s *“Motion to Cdmpel Interim Relief,”
qualified him from continuifig his émployment ‘with the ‘ﬁndmg no authonty to Jusufy such’a motion. 18- More impor-
BATF. To support this argument, the Department of the Trea- ~ tant t0 labor pracunoners the Board also dismissed’ as moot
sury relied heavily on Hougens v. United States Postal 'the agency s penttbn for rev1ew 19 Instead of followmg the
Service.4' In Haugens, the MSPB-held that certain acts of - quu'ements of the 'MSPB'’s intérim reltet' order to réinstate
misconduct remove ‘an employee from the' scope of the pro- the employee prdvrsronally, the agency mistakenly had can-

j‘ﬂemployee is “otherwxse qualrfied" only if, despxte his or her its own petmon for revrew,mh
' handicap, he 'or she i is technically, phys:cally, menta]ly emo- R
"tronally, ‘and’ morally frt to perform the ‘duties of his or ‘her Moorer is not an isolated decision. In McEIrath V. Depart-

ERES

“ance, the Board will sustain the appellantsremoval cevenif o e e iy

tectmg legislation, 15 The Board opined that a handicapped celled the personnel actions in question, unwittingly obviating

sl e e
R F LR

-position. “If the agency proves that an appellant’s misconduct, ment of Veterans' Affairs ! the MSPB dismissed an agency’s

" 'standing alone, disqualified the appellant for his or her posi- petition for review after the agency retroactively ¢anceled the

‘tion because it 1mpacted on orié of these elements of perform- appellant’s demotion.22

T I P R !

the agency neglected to provide the appellant with an'oppor- ' © e Ao b ey
tumty for rehabtlttatton 16 L o ‘ S Incorrect Mixed- Case Appeal ‘Advice i

bt s R o Wb oo o Tolls Timé Limitation for Filmg Smt

" The Wilber codrl concluded that the Rehabilitation Act 1+ ¢ 0 L TT T dr A iy Do
does not prohtbit an employer from drscharglng an employee - ~~A fecent judtcral decision undérscored the importance of
when the basrs for the remoVal is the emp’loyee s mrscondtlct < "correct’ appellate hdvlce at an administrative level. '‘An agency

‘rather than’ a handitap to which the misconduct may be ' ‘accurately must advise a complainant of thé steps he or she

13Wilber v. Department of l.he Treasury. 42 M.S P R 582 (1989)
1438 M.S.PR. 135 (1988)

15The Postal Service demoted Hougens after he pointed and fired a pistol at four unarmed men in 8 bar lda 139 'Ihe MSPB upheld Hougens demouon desptte
his claim of handicap discrimination based on his alcohdlism: J&. at150-51. /) 5100 L an PLF AT L e s e Sy T

16/d. a1 143. Pt e TN T
1753 M.S.PR. 581 (1992).
1814, ar 583.

19]4. a1 584.

204, at 583-84.

2153 M.S.P.R. 569 (1992).

22]d. a1 571.
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”ld- .

must take to exercise an appellate right if the agency wishes to
preclude possible judicial review of the discrimination com-
plaint months—or even years—after t.he complamt s adminis-

;I‘.ratwe dlsposmon

The fomm in whnch a federal employee may seek Teview of
the final MSPB decision in an adverse employment action will
depend on whether the employee raised allegations of unlaw-
ful discrimination in his or her initial MSPB appeal. If the
employee has not alleged that the appealed employment action
was motivated by unlawful discrimination, the employee may
seck review of the final decision only before the United States
Court of Appeals for the Federal Circuit.22 On the other hand,
if the emplayee has alleged that the adverse employment
action was motivated by unlawful discrimination—presenting
what commonly is called a mixed-case complaint—the proper
forum for Jud1c1al review is a federal dxstnct court. 24

Pursuam to federal law. a plamuff must ﬁle a mlxed case
complamt in district:court “within [thirty] days after the date
the individual filing the case received notice of the judicially
reviewable action.”? In Lee v. Sullivan,? the District.Court
for the Northern District of California held that this thirty-day

filing requirement does not begin to run until the complainant

receives correct notice of his or her right to'sue. In Lee, the

‘B5US.C.§ 7703('b)(1) (1988)

Bld. 5770303)(2)

“7WFSupp921(NDCaL1992)

12, 1992).

agency mistakenly advised the complainant to pursue her
mixed-case appeal in circuit court. Because the agency never
corrected this error, the district court held that the filing
requirement had been tolled mdet'mxtely

To ensure admmxstranve and Judxcml finahty. a labor coun-
selor must ascertain whether a complainant has received
accurate appellate advice. Ifithe agency has advised the com-
plainant erroneously, the administrative case should be reopened
to ensure that the agency corvectly notifies the complainant of
his or her appellate nghts and obhgauons 21

Labor counselors can leam from the old adage. “It ain’t over

“til it's over.” -They should review decisions from third party
adjudicators for procedural errors on appellate advice even
when these decisions favor the complainant.

Share This Informatmn w1th the Rest of the Team

Be sure to pass these Labor and Employment Law Notes to the

‘rest of the labor-management team. - Share this information with
.your civilian personnel officer. and your equal employmem
opportumty ofﬁcer Cien o :

At“>.’:‘wp,

218ee Pmt.wa v, Depan.mem of the Intenor, 53 M S P.R. 178 (l 992) (tnble dtsposmon). complete opuuan rzprmted in 92 Fed Mem Sys Rep (LRP) 5186 (Mar,

' Professional Responsibility Notes

_OTJAG'Szande;rd;gfdénaua Oﬂi;:qj e

" *Ethical Awareness '

oot . H e R PR i

The follo‘wihg”case summaries, Wﬁicﬁ descﬁb‘en‘}tﬂe‘ eppli-
cation of the Army s Rules of Professional Conduct for

'Lawyers' to actual professxonal responsxbnhty cases, may

serve not only as precedents for future cases, but also as train-

’ 1ng vehlcles for Army lawyers,’ regardless of thelr levels of

‘experience, as they ponder difficult issues of professional
discretion. To stress education and to protect privacy, neither
the identities of the offices, nor the names of the sub_]ecls w1ll

A bepubhshed ‘Mr. Eveland. -

IDEP'T OF ARMY, PAM. 27-26, RULES OF PROFESSIONAL CONDUCT POR LAWYERs (31 Dec. 1987) [hereinafter DA Pam. 27-26}.; .
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D

©".The attorney appeared before the Army Court of Military
‘Review o file a petition for a certificate of innocence. .The
‘Army court responded by ordering the attomey to show cause
why he should not be required to withdraw.his appearance. It —
noted pointedly that 18 U.S.C. § 207 (1988)? forbids an indi- ‘
'vidual who participated in a particular matter while employed
R S - Army Rule 1.11 (Successive Government ‘by the government from switching sides and representmg
i: " © % “and Private'Employment} ' e anOther party in Lhe same matter4 L Conn
s ArmyRu!e38(Speczal Responszbzlztzesof 5 whoor D esaenie el G0
RN an a Tnal Couns‘el) B Stanng that he had not been aware of the statute’s prohxbx-
T e Ty ‘tions, ‘the 'attomney. moved to withdraw: the véteran’s petition.
‘He ‘also'reminded that court that he freely had revealed his
rolé in the veteran’s court-martial, emphasized ‘that he had
" violated-ethical and statutory conflictof = ' ‘taken the veteran’s case pro:bono, and defended his represen-
v interest prohibitions against switching sides - 'tatxon of t.he veteran asan acuon taken in the name of ]USDCC
when he'represented un innocent veteran i’ ./ rio gt
against whom he earlier had obtained an The Army court dlsmlssed the petmon, then asked the
erroneous conviction. Executive, Office of The Judge Advocate General (OTJAG),
R L T R R to determine ‘whether the ‘attorney-hdad viclated 18 U.S.C. §
:207 or any Anny‘emical rules. The attorney asked the Execu-

ER S R A I L iCQse Summaries i
o s i v b s e
Army Rule 1.8 (Conflict of Interest: '
Prohibited Transactions) ~
sl Ay Rulde . 9(Former Client) ~~ %

A

A well-lntenuoned czvzlzan attorney, who
sea 'l previously iserved ‘as an Army trial counsel,

In 1976 an Army trial counsel (TC) successfully prose-

‘¢uted a soldier charged with préemeéditated murder. The ‘sol-
'dier received a-life sentence.”'In 1977, the ‘Army Court of
iMilitary, Review ‘ordered ‘a new frial because a key:witness
against the soldier had confessed to committing the murder.
In 1978, the TC, thoroughly convinced of the soldier’s
innocence, devoted himself to coordinating deferment of the
soldier’s confinement at Fort Leavenworth while the con-
vening authority dismissed all charges against the soldier.

Both the innocent soldier and the TC left the Army. Years
later, when the innocent veteran could find no one who could
help him obtain a certificate of innocence,? he turned to the
former TC. The veteran informed the attorney that he wanted
to clear his name, but did not mtend to seck monetary dam-

“ages from the gbvernment. * The attorney agreed to represent -

the veteran pro bono.

“tive whether the attomey could let the vcteran review his tnal

-notes from the 1976 c0urt-marual BT S P A

vood . . . ‘,‘x‘ ';" . -T\ LT ,»'\
ot '

After studymg the peutmn and alhed papers,: attomeys at
:OTIAG decided that the former TC had violated section 207,
They concluded, however, that because the attorney had
accepted the case pro bono, the Amy did not have to notify
the Department of Justice (DOJ) or the Office of Government
Ethics (OGE) of the attorney’s violation of the statute.5

The investigating attomeys also found that the former TC
had committed several ethical violations. In particular, they
noted that the attorney (1) had used information relating to his
representation of a client to the client’s disadvantage without
first obtaining the client’s informed consent;6 (2) had failed to
obtain a former client’s consent before representing another

B 2 R A THTe

2 A person who sues the United States to recover damages for unjust conviction and imprisonment must prove that he or she “did not commit any of the acts [with
which he or she was] charged or [that] his [or her] acts . . . in connection with such charge constituted no offense . . . and that he [or she] did not by misconduct or
neglect bring about [the wrongful] prosecution.” 28 U.S.C. § 2513 (1988); ¢f. id. § 1495 (empowering the Court of Claims “to render judgment upon any claim for
damages by any person unjustly convicted of an offense against the United States and imprisoned™). A plaintiff can satisfy this burden of proof only by showing
that the court that overtumed his or her conviction has certified the “requisite facts” set forth in section 2513(a). See id. § 2513(b); see also Forrest v. United States,
3 MJ. 173 (C.M.A. 1977) (only the truly innocent may be accorded relief).

318 U.S.C. § 207(a)(1) (1988). See generally, Annotation, Limitation, Under 18 USCS § 207, on Parucnpatwn of Former Federal Government Officers and
Employees in Proceedings Involving Federal Government, 71 A.LR. Fep. 360 (1985).: e

4But see, e.g., U.S. Office of Gov't Ethics, Informal Advisory Letter 86X13 in THE INPORMAL ADVISORY LETTERS AND MEMORANDA AND FORMAL OPINIONS OF THE
UNITED STATES OFFICE OF GOVERNMENT ETHICS (1989) (an individual’s work as ‘a govemment employee on a request for proposals was not the “same particular
matter” as a bid he entered as a private party after leaving govemment service).

: A former military dcfense, counsel may. participate- -as retained cxvﬂlm counsel without violating 18 U.S.C. § 207. JAGA 1970/4815, 25 Mar. 1971, as digested
m 7 6, Iudge Advocate Izgal SCIVlfDC g. Revemblc ermr exists, based on deprivation of an accused's stamtory Tight 1o choose civilian counsel, if a trial defense
counsel is not alloWed 10 wntmue to reptesent m accuscd nnmedmtely nﬁer the counsel'l separauon from mﬂmry Umted Suates v. A.ndlews, 44 C M.R 219
(CMA 1972) BRI AN L ‘ .

Dty [T
JH,.,.EJI{‘." (AR AN

5Dx=_|= T OF ARMY. REG 600 50 PERsom.p—pmu.. STANDARDS ov Com:ucr pon DEPARTMENI‘ OF mn ARMY PBRSONNEL para 5-4b (28 Jan. 1988) [hcmnaﬂer
AR 600-50] (delegating to The Judge Advocate General (TTAG) the ‘general authority to conduct administrative enforcement funcuons for violations of 18 US/C.'§
207 (1988)). Paragraph 5-4e of AR 600-50 prov1des, “On receipt of information regarding a possxble violation of 18 USC 207 [sic]::. and after determining that the
information appears substantiated, TIAG . . . will provide such information to the Army General Counsel [who will] forward it to the Director, OGE, eand to the
Cmmal Division. DOJ." - D e mm e b S -

6DA PaM. 27-26, supra note 1, ule 1.8:- R NIPICI Y & ST SR R S PR S SO N K UM P U R R SRS | S PR S SRR ETRE AL, SU R
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client in a substantially related matter;” (3) had uscd informa-
tion relating to his representation of a former client to the
disadvantage of the former client;® and (4) had represented a
private client in connection with a matter in which he previ-
ously had participated personally as a public officer.? They
also found that the former TC:; violated Army Regulation (AR)
600-50, which permanently prohibits a farmer officer from
representing any party by “appear(ing} before or ... . com-
municat[ing] with the {glovernment in connection.with any
matter involving specific parties” in which the officer partici-
pated personally and substantially on the government's
behalf.!® The investigators, however, suggested that the attor-
ney’s obvious good intentions mitigated his ethical violations.!

The investigators decided without hesitation that the former
TC could share with the veteran the trial notes and other work
product that the attorney compiled during the 1976 court-

martial. They noted that-a TC is not only an advocate, but- - - -

also an officer of the court, charged with ensuring that justice
is done. Significantly, Army Rule of Professional Conduct
3.8 requires a TC to disclose promptly to the defense any
evidence or information of which he or she is aware that tends
to negate the guilt of the accused. Moreover, 18 US.C. §

207(h) specifically authorizes a former government official to .-

testify and make statements. In the instant case, the investi-

gators concluded that the federal statute barred the attorney ...

only from representing the innocent veteran,

The Executive, OTJAG, advised the attomey to stop repre-
;senting the veteran .in proceedings -arising from the veteran’s
‘court-martial conviction, warning the attorney that this
representation violated 18 U.S.C. § 207, AR 600-50, and
Army Rule of Professional Conduct 1.11. The Executive also
‘authorized the attorney to share work product notes and
testimony with the innocent veteran, Mr. Eveland.

‘Army Rule’3.4 :
f (Fazrness to Opposing Party and Counsel) '
ArmyRule 38 '
(Special Responsibilities of a Trial Counsel) :
Army Rule 84 e
~ (Misconduct)

'An Army TC who isolated rebuttal Witnesses
and directed them not to discuss their

i'm’:r., rule 1;9.'

8.

91d., rule 1.11. :

10See AR 600-50, .rupra note 5, para 5- 3b(1)(a)

\

testimonies ‘with the defense made a
Jjudgmental error in trial strategy, . but did
not commit an ethical violation.

‘At an officer’s court-mamal for larccny and. forgery. the
mnhtary judge ruled that the TC committed an ethical viola-
tion by instructing two fingerprint experts who were to testify

.as rebuttal witnesses to conceal themselves from the defense
-and to avoid dlsclosmg their conclusions to the defense coun-

sel. The judge opined that the TC actually did not intend to
suppress evidence, but wanted simply to delay the disclosure
of that evidence until a reciprocal discovery rule was trig-
gered. Nevertheless, the judge concluded that the TC had
acted improperly, observing that the subjective nature of
certain expert analyses prompts helghtencd Sxxth Amend-
ment concemns.!2

The TC agreed not to call the two expert witnesses on rebuttal.
Accordingly, when the accused appealed his convictions, the
Army Court of Military Review declined to dismiss the
charges for prosecutorial misconduct, holding that the accused
had suffered no material prejudice. The convicted officer then
complained to OTJAG. In response, OTJAG asked the TC's

. supervisory judge advocate (JA) to appoint a preliminary

screening official (PSO) to inquire into the ethical aspects of

_the case.

The PSO first concluded that, because the defense had filed
no formal discovery request, the Government had not been
obliged to disclose the reports of the two fingerprint experts.
After considering the TC's analysis of his actions, the PSO
disputed the ruling of the military judge. Concluding that the

_TC:had intended only to force mutual discovery, the PSO

found that the TC had commmed no ethical violations.

Thc PSO, however. adwsed the supemsory JA to wam the

. attomeys in the TC’s military justice office not to rely :auto-
“matically on technical discovery rules. He' remarked that such
“reliance'can create the ‘appearance of ethical impropriety, as

“well as unnecessary gamesmanship, pretrial motions, and delays.

_The Army Rules of Professional Conduct prohibit a lawyer
‘from unlawfully obst.rucung another party's access to evi-
*dence!? or engagmg in conduct that seriously mterferes with
- the administration of justice.!4 Prosecutors, in pameular, have
"a special duty to dxsclose ewdence A TC must ensure that an

Al L

S

UWhether dxsmphne should be unposed for an ethxcal vxolaum dmds on all the surrounding c;rcumsunccs mc]udmg the wﬂ].fulness and seriousness of the

violation and any extenuating factors. See DA PaM. 26-27, supra note 1, scope, at 2. .

’ 12Umtcd States v, Broadna.x px) MJ 389, 393 (C M. A 1987)
13DA Pam. 27-26, supranou:l rulc.34 ’ . ;
1414, nile 8.4. IR

AUGUST 1992 THE -ARMY,LAWYER + DA PAM 27-50-237 47




accused receives procedural justicets' and must comply in
good faith-with dlscovery procedures 16 EXM T

The supemsory JA agreed with the PSO’s findmgs Like
‘the PSO; he concluded that the TC had commltted no ethlcal
"wolauons : S AR -

Satisfied that’ the problem ‘was judgmental, rather than
ethical, the Ass1stant Judge Advocate General for Military

L

o Lt T

"15Id rule38 S R Lo
vl omy ot o :

A’?”S’I‘ANDARDS ma&mmlmﬂ@& 3.1l (Am Bar As: n 2d ed. 1980)

'17See Brady v. Maryland, 373 U.S. 83 (1963),

“testimonies with the' defensé’ counsel were actions that were
‘bound to raise ethical and appellate issues.1? Accordingly, the
‘ATAG/ML asked the ‘SJA to ensure that his counsel fully

“Eaw (AT AG{ML) closed the case with a letér remmdmg the

TC’s staff judge advocate’ (SI A) that, althOugh the Gov-

‘ernment had acted in good faith’i in ‘the instant case, hiding

witnesses and instructing ‘them not to discuss their potential

understood the importance of anal}'zmg ethical and ‘appellate

‘con31derauons when selectmg trial tacues Mr. Eveland

'f*quardand Reserve"Affairs\Items*v B R

S LU R U SR T T

Judge Advocate Guard and Reserve A_ﬂ"azrsDepartment e a

- Reserve Component Quortas l‘or Res:dent Graduate i
: Course e )

* The Commandant, Thc Judge Advocate General’s School
has announced that two student ‘quotasin the 42d Judge Advo-
cate Officer Graduate Course have been set aside for Reserve

-Component'judge advocates. The forty-two-week, graduate-
-level:course wilk:be ‘taught at The Judge Advocate General’s
.School in Charlottesville, Virginia from 2 August 1993 10 13
-May 1994, - Successful -graduates -will be awarded the degree
‘of Master of Laws in Military Law.  Any Reserve Component
-Judge Advocate General’s Corps (JAGC). captam or major
who will have at least four years of JAGC experience by-2
August 1993 is ellglble to apply for a.quota. An officer who
has completed the J udge Advocate Officer, Advanced Course
,however may not apply to attend the res1dent course. Each
application packet must include the followmg materials:

1. Personal data: The applicant’s full name (including the
applicant’s preferred name if other than first name), grade,
date of rank, age, address, and telephone number (business,
fax, and home).

2. Military experience: A chronological list of the appli-
cant ] Reserve Component and act1ve duty assngnments
and decorations.

4. Military and civilian education: A list of the schools the
applicant has attended and the degrees the applicant has ob-

TJIAGSA

I . .
[ 1R ol e s

:’tained;»'along with dates of completion for each course of
“instruction and any honors the applicant has received.' The
: apphcant also must 1nclude hxs or her law school transcnpt.

5. Clvthan expenence The apphcant should mclude a
resume describing his or her legal experience. ;. . .2

6. Statement of purpose: .In one or two paragraphs, the
applicant should state why he or she wants 1o attend the
resident graduate course,.

7. Letter of recommendanon

a. If the applicant‘is assigned to a United States Army
Reserve (USAR) ,Troop Program Unit, he or she should in-
clude a letter of recommendatlon from his or “her military law
center commander or staff Judge advocate.

b. If the applicant is a member of the Army National
Guard (ARNG) he or she should include a letter of recommen-
dation from his or her staff judge advocate. i

c. If the applicant is a USAR individual mobilization
augmentee (IMA), he or she should include a letter of recom-
mendation from his or her staff ]udge advocate or proponent

-_office 1 ‘_ _};_"
3. Awards and decorauons A hst of the applicant’s awards"‘ e : B

8. Department of-Army Form 1058 (for USAR apphcants)
or National Guard Bureau Form 64 (for ARNG applicants):
The applicant must fill out the appropriate form and include it
in the application packet. L
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Each applicant should forward his or her packet through
appropriate channels, as described below: »

1. If assigned to the ARNG, the applicant should forward
the packet through the state chain of command to ARNG . .
Operating Activity Center, ATTN: NGB-ARO-ME, Building -

E6814, Edgewood Area, Aberdeen Provmg Ground, MD
21010-5420.

2. If assigned to a USAR Troop Program Unit (TPU) in the
continental United States, the applicant should forward the

packet through the chain of command of his or her Major United -

States Army Reserve Command to Commander, ARPERCEN,
ATTN: DARP-OPS-JA, St. Louis, MO 63132-5200

3. If assigned to a USAR Control Group (IMA/Reinforce-
ment) the applicant should send the packet to Commander,
ARPERCEN, ATTN: DARP-OPS-JA, St. Louis, MO 63132-
5200.

An application will not be considered unless it is received

at the appropriate address not later than 15 December 1992.

Individuals selected to attend the course will be notified on
or about 1 February 1993. An officer selected for attendance
at the graduate course must be funded by the Army Reserve

Personnel Center, the ARNG of his or her home state, or the

Active Guard Reserve Management Directorate.

The Judge Advocate General’s
Continuing Legal Education
(On-Site) Training

This note discloses the training sites, dates, subjects, and
local action officers for The Judge Advocate General’s Con-
tinuing Legal Education (On-Site) Training Program for -

academic year 1993. The Judge Advocate General has di-

rected that all judge advocates assigned to USAR Judge

Advocate General Service Organizations (JAGSOs) or to the
judge advocate sections of USAR TPUs shall attend on-site

training sessions conducted in their geographic areas.! More-

over, all other judge advocates—that is, judge advocates serv-
ing on active duty or in the USAR, National Guard, or other
services—are strongly encouraged to attend local training

sessions. The On-Site Training Program, which features
' instructors: from The Judge Advocate General's School, has
.-.been approved for continuing legal education (CLE) credit in

all states. Many on-site sessions also feature instruction by
judge advocates of other services; and distinguished civilian
attorneys.

An action officer must coordinate with all local Reserve

Component units to which judge advocates are assigned and

must invite judge advocates on nearby active duty Army
installations to attend on-site training. An action officer also

‘must notify members of the Individual Ready Reserve (IRR)
- that on-site training will occur in their geographical areas.2

Whenever possible, an action officer will arrange to provide
legal specialist and noncommissioned officer (NCO) training
and court reporter training concurrently with on-site training.

" In the past, active duty and Reserve Component judge advo-

cates and NCOs, ‘as well as instructors from the Army legal
clerk’s school at Fort Jackson, have conducted enlisted train-
ing programs. A model training plan for enlisted soldier on-

: ¢ site instruction has been distributed to assist in planning and

conducting this trammg

Commanders of JAGSO detachments and the SJTAs of

'Reserve Component TPUs must ensure that their unit training

schedules reflect on-site training. - Attendance may be slated
as regularly scheduled training, as equivalent training, or on
man-day spaces. On-site training takes priority over provid-
ing mutual support to active component military installations.

Questions concerning the On-Site Training Program should

" be directed to the appropriate local action officer. Any prob-

lem that an action officer or a2 unit commander cannot resolve
should be directed to Major Mark Sposato, Chief, Unit Train-
ing and Liaison Office, Guard and Reserve Affairs Depart-
ment, Office of The Judge Advocate General, Charlottesville,
VA 22903-1781 (telephone (804) 972-6380).

1See DEP'T OF ARMY, REG. 27-1, LEGAL SERVICES: JuDGE ADVOCATE LEgAL SERVICE, paras. 10-10, 11-11 (is Sept. 1989).

2Limited funding from ARPERCEN may be available for an IRR member to attend on-site training in active duty for training (ADT) status. An IRR member
should submit an application for ADT status eight to ten weeks before the scheduled on-site session to Cammander, ARPERCEN, ATTN: DARP-OPS-JA (LTC
Carazza), 9700 Page Boulevard, St. Louis, MO 63132-5260. Members of the IRR also may atiend on-site training for retirement point credits. See generally DEp'T
oF ARMY, REG. 140-185, ARMY RESERVE: TRAINING AND RETIREMENT PomNT CREDITS AND UNIT LEVEL STRENGTH ACCOUNTING RECORDS (15 Sept. 1979).

The Judge Advbcéte General’s School
Continuing Legal Education (On-Site) Training for Academic Year 1993

CITY, HOST UNIT AC GORC GO
DATE AND TRAINING SITE SUBJECT/INSTRUCTOR/GRAREP . ACTION OFFICER
17-18 Oct. 92 Minneapolis, MN ACGO LTC Randel I. Bichler
214th MLC g RCGO BG Morrison - 760 Seventh St. SW
Thunderbird Motor Hotel Crim Law MAJ O'Hare - Wells, MN 56097
Bloomington, MN 55431 Int'l Law LCDR Rolph " (507) 553-5021
' ' GRA Rep COL Curtis
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[OREI

24250092 <

14-15Nov92'

L [

- 2022Nov2. i

Sy

8-10Jan 93

. 23-24Jan 93 . .

130-31Jan93

5.7 Feb 93

27-28 Feb 93 '

50

'Wlllow Grove PA .
: :79th' ARCOM & 153d MLC
’ "“'“WlllowGroveNavalArr‘
oG- Station S
?‘”‘AlrForceAuthonum TN
Willow Grove, PA 19090 . :

‘New York, NY = . = s
v T7th ARCOM&4thMLC
-, Fordham Law School '{
v ~New York, NY 10023

el

i.San Antonio, TX: . .+ . .
, -90th ARCOM .. : - e

Sheraton Fiesta Hotel -
. . San Antonio, TX 78216 -

Long Beach, éA

- »78thMLC =
HI ;Long BeaChMamott R

o iy a, i

.. Fort Sheridan, IL .
. 96th JAG Det.

Seatde, WA

6th MLC

University of Washington
Law School

Seattle, WA 78205 - ;

* NewOrleans, LA -
' 2d MLC/LAARNG

* ' “Salt Lake City, UT " '
o 8Tth MLLC
- 'HQ, Utah National Guard"
12953 S. Minuteman Drive
~ Draper, Utah 84020 .- -

‘:‘Int'l Law
. Contract

" Law o
GRA Rep

" ACGORCGO

AC GO -

“RCGO~

v "Ad& ClV

Law

- Crim Law
- GRA Rep

+ RC GO

BN

L

noy

~icoLculen -

iwMAY Jennings

| ACGO,&,»T"'

I

ACGO

-~ RCGO
;. Ad &Civ .
- Law ‘
-, Contract
- Law oo
GRARep -

ACGO

.. ..RCGO
7 Int’llaw
.. CrimLaw
.. GRARep . .

CACGO
"'RCGO

Int'l Law
Contract

., Law..

i

[ COLLassart. . .
. MAIMyhe 0
. MAJOQHare =
‘M’AJ,‘Sp0sato’

GRARep

ACGO .-
"RCGO

Ad & Civ

Law

Ad&Civ

Law °

'GRARep

“acoo

RCGO
Crim Law

-Ad & Civ

Law . .

'GRA Rep

LTC Leclair

Dr. Fqley ,

[

Lassart i

"MAJHuadson . -

.- MAJ Tomanelli-::...: ®
‘ ‘COLCurtis; S

I ‘T ooy

'MAJ Comodeca : | *

"BG Morison + ..

g 0 : :,'1"«

COL Lassart

g

~LTCJones, . . '+ - ..

LTC Hamilton -

ACGO

. RCGO

-.+Crim Law

- Int’l Law
‘GRA Rep

R

MA]J Tate
LCDR Rolph
COL Curtis ., -

COL Cullcn ‘
MAJ Warner

- LTC Dorsey.,

MAJ Menk

MAJ McFetridge

~'MIAJ Pearson

*"LTC Hamilton "

COL Lassart
MAJ Wnlkms

MAJConnor e

MAJ Menk
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‘ : I

"~ LTC Robert C. Gerhard

BG MomsonfCOL ;

UhLF

CPT Wr]ham Hmtze

" » 619 Curtis Rd. W
: .. Glenside, PA 19038 - .
(215) 885-678Q ) =

i ,+.LTC John Greene

: 437 73d St. ; ;
. - Brooklyn, NY 11209

©(212) 264-0656

N . . " :

: 'v;: ls

HQ, 90th ARCOM
1920 Harry Wurzbach

. Hwy.

San Antonio, TX 78209-
1598 . ..
(512)221-5164 .

: ‘AMAJ John Tobm ‘, L
‘Chapman Fuller &,

Bollard

2010 Main St.
Suite 400

Irvine, CA 92714
(714) 752-1455

LTC Trmothy Hyland

- Bldg. 82

f’ort Shcndan IL

. 60037
(708) 926-3821

~ MAJ Mark Reardon
6thMLC .~ -

' 4505 36th Ave, W.

Seattle, WA 98199

| - (206) 281-3002

COL Lassart I

AGO Bldg., Rm. 212
Jackson Barracks

New Orleans, LA 70146- _

0330
(504) 278-6228
DSN 485-6228

. MAJ Emie Jones
..+ 87th MLC; Bldg. 100,
.- ~Douglas AFRC

» Salt Lake City, UT
(801) 363-7900

et




DATE -
27-28 Feb 93

6-7Mar93 ,

CITY, HOSTUNIT .

. .Denver, CO
- 120th JAG Det

Columbia, SC

120th ARCOM

" 'University of South

1314 Mar 93
29-21 Mar 93
27-53 Mar 93
3-4 Apr 93 s

17-18 Apr93

30 Apr-2 May 93

Carolina Law School.
Columbia, SC 29208 .

Washington, D.C.
10th MLC

NWC (Amold Auditorium) -

Fort McNair
Washington, D.C. 20319

Burlington, MA

94th ARCOM

Days Inn

Burlington, MA 01803

Fort Wayne, IN

123d ARCOM
Marriott Hotel

Fort Wayne, IN 46818

San Frénciscb. CA
5th MLC

. 6th Army Conference Rm, ...

Bldg. 35

Presidio of

San Francisco, C"A 94 129’
Fort Lauderdale, FL

174th MLC

St. Louis, MO

102d ARCOM
Sheraton West Port Plaza
St. Louis, MO 63146

GRA Rep

ACGO
RCGO BG Morrison
Crim Law MAJ Wilkins
Ad & Civ
Law MAJ Connor
GRA Rep MAJ Sposato
ACGO .. ,
RCGO COL Lassart
Crim Law MAJ Hunter
Ad & Civ.
Law MAJ Emswiler
GRA Rep LTC Hamilton
ACGO
RC GO COL Lassart
Int’l Law MAJ Johnson -
Contract
Law MAJ Melvin
GRA Rep MAJ Sposato
ACGO
RC GO BG Morrison
Int’l Law - . MAJ Wamer
Contract
Law MAJ Killham
GRA Rep Dr. Foley
ACGO
. RCGO . . COL Lassart

, Ad & Civ ‘ o
Law MAJ Peterson

. CrimLaw . . = MAJ Burell
GRA Rep LTC Hamilton
ACGO ... o )
RCGO COL Cullen .
Crim Law 'MAJ Borch
IntlLaw MAJ Johnson
GRA Rep COL Curtis
ACGO - ‘
RCGO > COL Cullen

-Ad & Civ ’
Law MAJ Bowman '

~ Contract ‘

"~ Law MAJ Cameron
GRA Rep Dr. Foley
ACGO
RCGO COL Lassart
Int'iLaw . . - - MAJ Hudson
Int'l Law MATJ Johnson

MAJ Sposato
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. ACTION OFFICER -

LTC Patrick Buckingham
730 N. Weber

-Suite 101
¢ Colorado Springs, CO

80903
(803) 733-2878

.. MAJ Robert H. Uehling
209 South Springs Rd.
‘Columbia, SC 29226

(803) 733-2878

CPT Jordan E.
Tannenbaum

- - 4122 Nomis Drive

Fairfax, VA 22032
(703) 687-1023

COL Gerald D'Avolio
SJA, HQ, 94th ARCOM
ATTN: AFKA-ACC-JA
AFRC, Bldg. 1607
Hanscom AFB, MA 01731

(617) 5234860

MAJ Byron N. Miller

200 Tyne Rd. .

Louisville, KY 40207

(502) 587-3400

COL David Schreck

50 Westwood Drive
Kentficld, CA 94904

| (415) 557-3030

MAIJ John J. Copelan, -
Ir.

~ Broward Co Attorney’s
Office '

115 South Andrews Ave.
Suite 423

.. Fort Lauderdale, FL 33301

(305) 57-7600

MAJ Robert Mast
102d ARCOM

. . "ATTN: AFRC-AMO-JA

4301 Goodfellow Rd.
St. Louis, MO 63120

.1 (314) 263-3153/3319
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"r. SUBJECT/INSTRUCTOR/GRAREP .

e

DATE ~ ACTION OFFICER " /'
15-16May 93 '4 - Columbus, OH ACGO - ' LTC Thomas G.
'~ 'OHARNGE3dARCOM ~  RCGO BG Morrison ' -~ - Schumacher
Defense Construction” '~ Crim Law CPT Jacobson | 762 Woodview Drive
~ Supply Center Ad & Civ Edgewood, KY
_— IR Law MAJ Hancock (606) 341-2862
GRARep’ MAJ Menk
21-23May93 ' Gulf Shores, AL N ACGO - " MAJDanaH.Wendt *
L - 1215t ARCOM/ALARNG RCGO COL Cullen 121st ARCOM
; Ad & Civ. - ° . 255W.Oxmoor Rd.
- Law MAJ Hostetter .~ Birmingham, AL 35209-
Crim Law MAJ Hudson - 6383
‘ GRA Rep MAJ Menk (205) 940-9304
! CLE‘NQWS

'

1. Resident ’Course Quotas

Attendance at re51dent CLE courses at The Judge Advocate "

General’s School (TIAGSA) is restricted to those who have
been allocated student quotas. Quotas for- TJAGSA CLE
courses are managed by the Army Traming Reqmrements and

Resources System (ATRRS), the Army-wide automated quota '« :
management system. 'I'he ATRRS school code for TTAGSA

is 181, If you do not have a confirmed quota in ATRRS,
you do not have a quota for a TJAGSA ‘CLE course.
Active duty. servlce members must obtain quotas through their
directorates of trammg, or through ‘equivalent agencies.
Reservists must obtain quotas through their unit training
offices or, if they are nonunit reservists, throngh ARPERCEN,

ATTN: DARP-OPS-JA,.9700 Page Boulevard, St. Louis, MO , , -
63132-5200. Army Nauonal Guard personnel request quotas - SRR
. - 2-6 November: 29th Criminal Trial Advocacy Course (5F-
. F32).

through their unit training offices. To verify a quota, ask your
training office to provide you with a screen print of the
ATRRS R1 screen showing by-name reservations. .

SR

2, T.]'A"GS;;A;CLE ;¢9ur§e Schedule Lol

' r",-' Lo 1992 r

PR e
QY

AR ]
‘8-11 ‘September:
CLE (SFF4E). '
14-18 September:' 9th Contract Claims, Litigation, and
Remedies Course (SF-F13).

52

Y

5-9 October: TJ AG s Annual CLE Workshop (SF-I AG)

" 13-16 October: 1992 USAREUR Criminal Law CLE (5F-

‘ ‘-_F35E)

1y

o 13 October-ls December 129th Basrc Course (5-27-C20).

19-23 October: 114th Semor Ofﬁcers Legal Onentauon

~ (sF-F1).

,‘ " 26-30 October: 31st Legal Assistance Course (SF-F23).

‘1992 USAREUR Administrative Law (SF-F47)

ot

26-30 October: 52d Law of War Workshop (SF-F42).

2-6 November: 10th Federal Litigation Course (SF-F29). ;

© 16-20 November: 35th Fiscal Law Course (SF-F12).

- 30 November-1 December: 1st Basic Procurement Course

(SF-F36).

: 30 November-4 December l4th Operauonal Law Semmar

e e

o 7-11 December 42d Federal Labor Relations Course (SF-

F22).
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F32).

1993
46 January: 1993 USAREUR Tax CLE (SF-F28E). .

4-8 January: 115th Senior Officers’ Legal Orientation (SF-
b fficers’ Legal ¢

6-9 January: 1993 USAREUR Lega.l Assxstance CLE (SF-
F23E).

11-15 January: -
posium (SF-F11). .

1993 Govemment Contract Law Sym-
11-15 January: 1993 MACOM Tax CLE (5i=-1_:231>).
19 January-26 March: 130th Basic Course (5-27-C20).

1-5 Febmary' 30th Cnmmal Tnal Advocacy Course (SF-

‘1-5 February 1993 USAREUR Contract Law CLE (5F-
FISE)

8- 12 February 116th Senior Offlcers Legal Orientation

(SE-F1).

- 22 February-5 March: l30th Contract Attomeys Course
(5F-F10).

8-12 March: 32d Legal Assistance Course (5F;F23),
15-19 March: 53d Law of War Workshop (SE-F42).

. 22-26 March: 17th Admrmstratlve Law for Military
Installanons Course (5F F24)

29 March-2 April: Sth Installatton Conlracung Course (SF-
F18).

5.9 April: 4th Law for Legal NCOs Course (512-71b/E/
20/30).

12-16 April: 117th Senior Officers’ Legal Orientation (SF-

F1).

12-16 Apr11 15th Operatlonal Law Semmar (5F-F47)

20-23 Aprrl Reserve Component J udge Advocate Annual
CLE Workshop (5F- F56)

‘ 26 Apr11-7 May 131st Contract Attomeys Course (SF-

FI0).

'17-21 May: 36th Fiscal Law Course (SE-F12).
17 May-4 June: 36th Military Judges’ Course (SF-F33). -

18-21 May: 1993 USAREUR Operational Law CLE (5F-
F47TE).

24-28 May: 43d Federal Labor Relations Course (SF-F22).
7-11 June: 118th Senior Officers’ Legal Orientation (SF-F1).
7-11 June: 23d Staff Judge Advocate Course (SE-F52).

' 14-25 June: JAOAC, Phase II (SF-F58), |
14-25 June: JATT Team Training (SF-F57).
14-18 June: 4th Legal Administrators’ Course (TA-550A1).
14-16 July: 24th Methods of Instruction Course (SF-F70).

19 July-24 September: 131t Basic Course (5-27-C20).
19-30 July: 132d Contract Attorneys’ Course (SF-F10).

2 August 1993-13 May 1994: .42d Graduate Course (5-27-
C22). '

2.6 August: 54th Law of War Workshop (SF-F42).

9-13 August: 17th Criminal Law New Developments

Course (SF-F35)..

16-20 August: 4th Senior Legal NCO Management Course
(512—71D/E/40/50)

23 -27 August
(5F-F1).

119th Semor Offtcers Legal Onentauon

30 August-3 September' 16th Operanonal Law Semlnar
(SF-F4T), ‘ .

- 20-24 September: - 10th Contract Claims, Litigation, and

1

Remedies Course (SF-F13).

3. Civilian Sponsored CLE Courses

- November 1992 . -

2-4: ESI, Just-in-Time and Systems Cont:ractmg, Washmg-
ton, D.C. .

2-6: GWU, Cost-Reimbursement Conu'actmg, ashrngton

D.C. -

3-6: ESI, Negonauon Strategres and Techmques Washrng-

-ton, D.C,

5 ABICLE, Evidence, Dothan, AL.
5 ABICLE, Evrdence. Sheffield, AL.

6 NYSBA, Update ‘92, New York, NY..
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~'6: 'ABICLE, Criminal, Birmingham, AL

- 6-7: LSU, 22nd Annual Estate Planning Seminar, Baton
Rouge, LA,

9: ESI, Contract Accountmg Systems for Small Busi-
nesses, Washington, D.C.

9: Government Contract Compliance: Practical ‘Strategies
for Success, Washington D.C.

10-13: ESI Small Purchases Washmgton DC

10-13: ES], Spec1ﬁcahons for ADP/T (FIP) Hardware and
Software, Washington, D.C. -

12: ‘ABICLE, Damages, Birmingham, AL.:
- 12: ABICLE, Basics of Bankruptcy, Birmingham, AL, ‘v
12-13: SLF Patent Law Insntute Dallas,
13 ABICLE Bankruptcy, Brrmmgham AL
13 ABICLE Damages, Montgomery,AL
'14-20: AAJE, Negligence Litigation, Los Angeles, CA.

15-17: NCJFC, Restorative Justrce for Juvemle Sex
‘Offenders, Reno, NV.

’16-18 LRP Workers Compensatlon Chicago, IL
16-20: ESI, Federal Contracting Basrcs Denver, CO
16-20: GWU, Construction Contracting, Washington, D.C.

17-18: NYSBA, Basic Trial of a Civil Lawsuit, Various
Locations, NY.

17-20: ESI, Strategic Purchasing, Washington, D.C.

17-20: ESI, Contract Accounting and Financial Manage-
ment Washmgton DC

18-19: SLF, Planmng, Zomng. & Emment Domain Inst-
tute Dallas TX.

30-Decemba' 4: ESI Operaung Pracnces in Contract Admuu-
stration, Vienna, VA.

For further information on civilian courses, please contact
the institution offering the course. Thc addresses are lrsted
below.

American’ Academy of Judicial Education, 1613
15th Street, Suite C, Tuscaloosa AL 35404
(205) 391-9055. g

AAJE:

ABICLE:

AICLE:

AKBA:

ALIABA:

ASLM:

BNA:

CCEB:

'CHBA:

CLEC: -

CLESN:

CLEW:

EEI;

ESIL:

GICLE:

' GHI K

American Bar Association, 750 N. Lake Shore
Drrvc Clucago 11.60611 (312) 988-6200.

Alabama Bar Institute for Contmumg Legal
Education, P.O. Box 870384, vTu‘scaloosa AL )

'35487-0384. (205) 348-6230.

Arkansas Institute for CLE, 400 W. Markham,

Litde Rock, AR 72201, (501) 375-3957.

Alaska Bar Association, P.O. Box 100279,
Anchorage, AK 99510. (907) 272-7469.

American Law Institute-American Bar Asso-
ciation Committee on Continuing Professional
Education, 4025 Chestnut Street, Philadelphia, PA
19104. (800) CLE-NEWS; (215) 243-1600.

American Society of Law and Medicine, Boston

“University School of Law, 765 Commonwealth

Avenue, Boston, MA 02215. (617) 262-4990.
The Bureau of National Affairs, Inc., 1231 25th
Street N.W., Washington, D.C. 20037. (800) 424-
9890 (conferences); (202) 452-4420 (confer-
ences); (800) 372-1033; (202) 258-9401.

Continuing Education of the Bar, University of
California Extension, 2300 Shattuck Avenue,
Berkeley, CA 94704. (415) 642-0223; (213) 825-
5301.

Chicago Bar Association, CLE, 29 S. LaSalle
Street, Suite 1040, Chicago, IL 60603. (312) 782-
7348.

‘Continuing Legal Education in Colorado, Inc.,

1900 Grant Street, Suite 900, Denver, CO 80203, |

(303) 860-0608.

CLE Satellite Network, 920 Spring Street, Spring-
field, IL 62704. (217) 525-0744; (800) 521- 8662.

Continuing Legal Education for Wisconsin, 905

 University Avenue, Suite 309, Madison, WI

53715. (608) 262-3588.
Executive Enterprises, Inc., 22 W, 21st Street,

- “New York, NY 10010-6904. (800) 332-1105.

Educational Services Institute, 5201 Leesburg
Pike, Suite 600, Falls Church VA 22041-3203.

1 (703) 379-2900.

Florida Bar, 650 Apalachee Parkway, Tallahassee,

'FL 32399-2300. . (904) 222-5286.

Federal Bar Assoc1auon 1815 H Street N.w.,

* Suite 408, Washington, D.C. 20006-3697. (202)

638-0252.
Federal Publications, 1120- 20th Street N.W.,

- Washington, D.C. 20036.- (202) 337-7000.

The Institute of Continuing Legal Education in
Georgia, P.O. Box 1885,, Athens GA 30603.
(404) 542-2522. ‘

Government Institutes, Inc., 966 Hungerford -

Drive, Suite 24, Rockville, MD 20850. (301)
251-9250.
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GULC:
F—GWU:

HICLE:

ICLEF:
IICLE:

JMLS:

LEL

LRP:

f\LSBA:

LSU:

MCLE:

MICLE:

MICPEL:

MILE:

f‘\MSBAz

. Georgetown University Law Center; CLE:Divi-

sion, 777 N. Capitol Street; N.E.; Suite 405,
Washington, D.C. 20002. (202) 408-0990.

Government Contracts Program, The George
Washington University National Law Center,
2020 K Street N.W., Room 2107, Washington,
D.C. 20052. (202) 994-5272.

Hawaii Institute for CLE, UH. Rxchardson School
of Law, 2515 Dole Street, Room 203, Honoluluy,
HI 96822-2369. (808) 948-6551.

Indiana CLE Forum, Suite 202, 230 E. Ohio Street,

Indianapolis, IN 46204. (317) 637-9102.

Illinois Institute for CLE, 2395 W. Jefferson
Street, Springfield, IL 62702. (217) 787-2080.

John Marshall Law School, 315 S. Plymouth
Court, Chlcago IL 60604 (312) 427-2737 ext.
573. .

Kansas Bar Association, 1200 Harrison Street
P.O. Box 1037, Topeka KS 66601, (913) 234-
5696.

Law Education Institute, 5555 N. Port Washmg-

- ton Road, Milwaukee, WI 53217, (414) 961-

1955.

LRP Publications, 421 King Street. P.O. Box
1905, Alexandria, VA 22313-1905. (703) 684-
0510; (800) 727-1227.

Louisiana State Bar Assocmtmn 210 O’Keefe
Avenue, Suite 600 New Orleans, LA 70112
(800) 421-5722; (504) 566-1600.

Louisiana State University, Center of Contmumg

“Professional Development, Paul M. Herbert Law

Center, Baton Rouge, LA 70803-1008. (504)

+ 388-5837.

Missouri Bar Center, 326 Monroe St., P. 0 Box
119, Ieffe:son City, MO_ 65102. (314) 635-4128

Massachusetts Continuing Legal Education, Inc.,
20 West Street, Boston, MA 02111 (800) 632-
8077; (617) 482-2205.

Institute of Continuing Legal Education, 1020

" Greene Street, Ann Arbor, MI 48109- 1444 (313)

764-0533; (800) 922-6516.

Maryland Institute for Continuing Professional
Education of Lawyers, Inc., 520 W. Fayette Street,
Baltimore, MD 21201. (301) 328-6730.

Minnesota Institute of Legal Education, 25 S.
Fifth Street, Minneapolis, MN 55402. (612) 339-
MILE.

Medi-Legal Institute, 15301 Ventura Boulevard,

Suite 300, Sherman Oaks, CA 91403 (800) 443-
0100.

Maine State Bar Association, 124 State Street,
P.O. Box 788, Augusta, ME 04332-0788 (207)
622-7523.

Nf:BF:

NCCLEF
&él;A‘:‘ ’
NCJFC

NCLE:

NHLA?

NBL:
NITA:
NIG ..

NICLE:,

. North Carolina Bar Foundation, 1312 Annapolis

Drive, P.O. Box 12806 Ralelgh NC 27605,
(919) 828-0561.

National Center for Commumg Legal Educauon ;
Inc., 431:W.: Colfax ‘Avenue, Suite 310, Denver,
CO 80204

National College of Dlstnct Attomeys. Umversny
of Houston Law Center, 4800 Calhoun Street,
Houston, TX 77204-6380. (713) 747-NCDA. .
National Council of Juvenile and Family Court
Judges, University of Nevada, P.0O. Box 8970,
Reno, NV 89507. (702) 784-4836. '

‘Nebraska CLE Inc., 635 S. 14th Street, P.O. Box

81809, Lincoln, NE 68501. (402) 475-7091.

~ National Employment Law Institute, 444 Mag-
nolia Avenue. Suite 200, Larkspur, CA 94939.

(415) 924 3844
National Hea]lh Lawyers Assocmuon 522 21st.

. Street N.W., Suite 120, Washmgton DC 20006.

(202) 833-1100.
Norton Institutes on Bankmptcy Law, P.O. Box

- 2999, 380 Green Street, Gainesville, GA 30503."

(404) 535-7722.
National Institute for Trial Advocacy, 1507 Energy.

- . Park Drive, St Paul, MN 55108. (800) 225-6482;

((612) 644-0323 in MN and AK).

~-National Judicial College, Judicial College Build-

ing, Umversnty of Nevada, Reno, NV 89557.
(702) 784-6747.

New Jersey Institute for CLE, One Constitution’
Square, New Brunswnck NJ 08901-1500. (201)

~ 249-5100.

NLADA:

NMTLA:

NYSBA:

_ Northem Kentucky University, Chase College of:

Law, Office of Continuing Legal Education, High-
land Hts., KY 41076. (606) 572- 5380,

National Legal Aid & Defender Association, 1625 ‘
K Street N.W., Eighth Floor, Washington, D.C.

'20006. (202) 452—0620

New Mexico Trial Lawyers’ Assocnatxon P.O.
Box 301, Albuquerque, NM 87 103. (505)‘2‘43,-,’

" 6003,

National Practice Ir;suujte 330 Second Avenue S.,
Suite 770, aneapolls, NM 55401 612) 338-

11977, (800) 328-4444.

Northwestern University School of Law, 357 E.
‘Chicago Avenue Chicago, IL 60611. (312) 908-

8932.

New York State Bar Assocxauon One Elk Street,
Albany. NY 12207 (518) 463-3200; (800) 582-

Lo 2452,
NYUSCE:

New York Umversnty, School of Continuing Edu-
cation, 11 W. 42d Street, New York, NY 10036 "
(212) 580-5200. ;
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NYUSL

i
‘Hg

OLCL:" '~

PBI:

TerEn

SBA

' '59524-0577 (406) 442-7660.

\ "' State Bar of Texas, Professional Development:
Program, Capitol Station, P.O. Box 12487,

UMLC:

USB:

USCLC: "

USTA:

VACLE:
.. Virginia Law Foundation, School of Law,
University of Virginia, Charlottesville, VA 22901.

(804) 924-3416.

WSBA:

56

- New York University, School of Law, Office of

"CLE, 110 W. 3d Street, Room 207, New York,

NY 10012. (212) 598-2756.

Ohio Legal Center Institute, P.O. Box'1377;:
' ' Columbus, OH 43216-1377. (614) 487-8585.

Pennsylvania Bar Institute, 104 South Street, P.O.

. Box 1027, Harrisburg, PA. 17103-1027 (800)

i : '932-4637 (717) 233 5774 i

PLE - Practising Law Institute, 810 Seventh Avenue,
f " New York, NY IOOl9 (212) 765- 5700 !

~ State Bar of Anzona, 363 N. Ftrst Avenue,

Phoenix, AZ 85003 (602) 252-4804.
State Bar of Montana, P.O. Bo;t 577, Helena MT"

Austin, TX 78711. (512) 463- -1437. '

: - South Carolina Bar, Continuing Legal Education,

P.O. Box 608, Columbia, SC 29202-0608. (803)
799-6653.

" ' Southwestern Legal Foundation, P.O. Box

830707, Richardson; TX 75080-0707. (214) 690-
2377. '

" South Texas College of Law, 1303 San Jacinto
-+ Street, Houston, TX 77002- ’7006 (713) 659-

8040.

" 'Tennessee Bar Association, 3622 West End
‘Avenue, Nashville, TN 37205. (615) 383-7421.

University of Kentucky, College of Law, Office of

" CLE, Suite 260, Law Building, Lexington, KY
40506-0048. (606) 257-2922.

University of Miami Law Center, P.O. Box
248087 Coral Gables FL 33124 - (305) 284:
4762.

 Utah State Bar, 645 S. 200 E., Salt Lake City, UT
" 84111-3834. (801) 531-9077.

‘University of Southern Cahforma Law Center,
University Park, Los Angeles, CA 90089-0071

5"‘,(213) 743-2582.
Umted States Trademark Assoc1at10n 6 E. 45th

Street, New York, NY 10017, (212) 986-5880.

'Umvers1ty of Texas School of Law, 727 E. 26tlt

Street, Austin, TX 78705. (512) 471-3663.
Committee -of Conunumg Legal Education of the

Washmgton State Bar Assoc1at10n Contmumg

" Legat Education, 500 Westin Building, 2001 Sixth

Avenue, Seattle WA 98121 2599 (206) 448-

70433,
' World Trade Institute; One World Trade Center,

55 West, New York, NY 10048. (212) 466-4044.
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4. Mandatory Contmumg Legal Educahon Jurisdictions

and Reportmg Dates 4
J_uussl_cugn &em_m_gMQ_ﬂ_\.
: ‘*Alabatna o L 31 December annually
" Arizona ' 15 July annually ‘
~ Adansas 30 June annually
v *Caleomla ’, © 1 February annually
*" Colorado k . Any time within three-year period
., Delaware : 31 July biennially
*'"SFlorida ' - Assigned month every three years
i ‘Georgla : . 31 January annually N
. Idaho Ly Every third anniversary of admission
s, Indiana .31 December annually
o lowa, o 1 March annually
Kansas 1 July annually
: Kentucky ; -30 June annually .
- **Loyisiana - 31 January dannually. - :
Michigan 31 March annually
" Minnesota -~ 30 August every third year
o "‘*Mtsstssxppl ' 1' August annually
_ Missouri 31 July annually
* ‘Montana’ * - " 1March annually
Nevada 1 March annually
New Mexico . 30days after completmg each CLE
', ‘program
"‘*North Ca:olma . 28 February annually .
~North Dakota 31 July annually ,
‘ *Ohlo ' " Every two years by 31 January
¥ **Oklahoma - 15 February annually
Oregon Anniversary of date of birth—new
N ST admittees and reinstated members
report after an initial one-year
period; thereafter every three years
' Pennsylvama "1 January annually
**South Carolina  '15 January annually
-+ *Tennessee  , 1Marchannually :
v Texas EE ~ Last day of birth month annually
Utah +*31 December biennially
*Vermont -, . . 15 July bienniall
" Virginia - 30 June annually
Washington ' '** 31 January annually
‘West'Virginia' - 30 June every other year
¢ *Wisconsin- 20 January every other year
] Wyommg 30 January annually
[ N
lFor add:esscs and detailed mformauon see the July 1992
issue of The Army Lawyer
*Mxlnary exempt P
**Military must declare exempuon

A
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Current Material of Interest - S

1. TJAGSA Materials Available Through Defense Tech-

S \ nical Informatlon Center

" Each year, TJAGSA pubhshes deskbooks and matenals to
support resident instruction. Much of this material is useful to
judge advocates and government civilian attorneys who are
unable to attend courses in their practice areas. The School
receives many requests each year for these materials. Because
the distribution of these materials is not within the School’s
mission, TIAGSA does not have the resources to provide
these publications.

' To provide ‘another avenue-of availability, some of this
material is being made available through the Defense Tech-
nical Information Cénter (DTIC). ' An office may obtain this
material in two ways. The first is to get it through a user
library on the installation. Most technical and school libraries
are DTIC “users.”™ If they are “school” libraries, they may be
free users. The second way is for the office or organization to
become a government user. Government agency users pay five
dollars per hard copy for reports of 1-100 pages and seven
cents for each additional page over 100, or ninety-five cents
per fiche copy. Overseas users may ‘obtain ane copy of a report
at no charge. The necessary information and forms to become
registered as a user may be requested from: Defense Techni-
cal Information Center, Cameron Station, Alexandria, VA
22314-6145, telephone (202) 274-7633, AUTOVON 284-

' 7633.

Once registered, an office or other organization may open a
deposit account with the National Technical Information Serv-
ice to facilitate ordermg materials. ' Information concerning
this procedure will be provided when a request for user status
is submitted.

Users are provided biweekly and cumulative indices. These
indices are classified as'a single confidential document and
are mailed only to those DTIC users whose organizations have
facility clearances. This will not affect the ability of organi-
zations to become DTIC users, nor will it affect the ordering
of TIAGSA publications through DTIC. All TTIAGSA
publications are unclassified and the relevant ordering infor-
mation, such as DTIC numbers and titles, will be published in
The Army Lawyer. The following TIAGSA publications are
available through DTIC. The nine character identifier begin-
ning with the letters AD are numbers assigned by DTIC and
must be used when ordering publications.

Contract Law
AD A239203 - Government Contract Law Deskbook, vol.
: ' 1/1A-505—l-9y1 (332 pgS);‘ ‘
AD A239204  Government Contract Law Deskbook, vol.

2/JA-505-2-91 (276 pgs).

AD B144679

AD B092128

AD A248421

AD B147389

AD A228272

AD,A2463“235

AD A244874

AD A244032

AD A241652

AD B156056

AD A241255
(66 pgs).

AD A246280

'ADB147096 -

Fiscal Law Course Deskbook/JA-506-90
(270 pgs).

H

Légal Aszstahce B

-USAREUR Legal Assistance Handbook/

JAGS-ADA-85-5 (315 pgs).

Real Property Guide—Legal Assistance/
JA-261-92 (308 pgs).

Legal Assistance Guide: . Office Directory/
JA-267-90 (178 pgs).

Legal Assistance Guide: Notarial/
JA-268-90 (134 pgs).

Legal Assnstance. Preventxve Law Senes/

JA-276-90 (200 pgs).

Sold;ers and Smlors‘ Civil Relief Act/
JA-260(92) (156 pgs).

..: Degai Assxslance WlllS Guidé/jA-262-91

(474 pgs).

‘Family Law Guide/JA 26391 (711 pgs).

Office Administration Guide/JA 27191
(222 pgs).

- Legal Assistance:  Living Wills Guide/ |

AD A245381

T

JA-273-91 (171 pgs). |

Model Tax Assistance Guide/JA 27591 .

Consumer Law Guide/JA 265-92 (518 pgs).

Tax Information Séries/JA 269/92
(264pgs). o

Admlmstratxve and le Law

AD A199644 The Staff Judge Advocate Ofﬁcer Manager s

AD A240047

AD A236663

AD A239554

‘ Handbook/ACIL—ST-290

Defenswe Federal ngauon/] A-200(9 1)
(838 pgs).

Reports of Survey and Line of Duty
Determinations/JA 231-91 (91 pgs).

Government Information Practices/
JA-235(91) (324 pgs).
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e

AD A237433 AR 15-6 Investigations: Programmed = '« °

Instruction/JA-281-91R (50 pgs).

e e
Labor Law, ;; ',
AD A239202  Law of Federal EmploymentJA-210-91
(484 pgs). *

ADA236851 " The Law of Federal Labor-Management
- RelatidnsfA-211-91' (487 pgs).

N dree Doandp Ty e !t IR &

Developments, Doctrine & Literature
'AD B124193 * Military Citation/JAGS-DD-88-1 (37 pgs.)
[ L R

RN T ;
e Cnmmal Law

AD B100212 _ Reserve Component Criminal Law
- ‘ PEs/JAGS ADC 86—1 (88 pgs):

AD B135506 ~ Criminal Law Deskbook Crimes &
e Defenses/IAGS ADC 89 1 (205 pgs).

AD B137079 Cnmmal Law, Unauthonzed Absences/
R VYL ADC-89 3 (87pgs) nE

*AD A251 120 . Criminal Law, Nonjudxcxal Pumshment/
A U Y A2330(92) (40 pgs).

*AD A251717 * Senior Officrs” Légal Orientation/ '
JA 32092) (249 pgs).

*AD A751821 ' Trial Counsel & Defense Coumsel Handbook/

JA 310(92) (452 pgs):
AD A233621 ' United States Atﬂio}ncy“?roséoutorsl e
JA-338-91 (331 pgs). -
TELAT Ty i g GO

) Guard & Reserve Aﬂ‘alrs

RS R

ADB136361  Reserve Component JAGC Personnel Policies

Handbook/JAGS GRA-89 1 (188 pgs).

b

The followmg CID pubhcauon also is avallable through

AD A145966 USACIDC Pam 195-8, Criminal
L _Investigations, Violation of the U.S.C, in
Economic Crime Investigations (250 pgs).

Those ordering publications are reminded that they are for

government usg only, © £ 0. - e

*Indicates new publication or revised edition. -

peanT U
Pl NeS

Iy

. 1. have a publications account., To establish an |

vid, 'Regulations & Pamphlets

a. Obtaining Manuals for Courts-Martial, DA Pamphlets,

.Army Regulations, Field Manuals, and Trammg Czrculars

P
(1) The U.S. Army Pubhcauons Dlsmbuuon Center ai

»Baltimore stocks and distributes DA -publications . and blank

forms that have Army-w:de use. Its address i is:.
Commanderu o
~ US. ArmyPubhcanons
. Distribution Center e
2800 Eastern Blvd. .~ . o
Baltimore, MD 21220-2896

(2. Units must have publications accounts to use any

-fpan of the publications distribution system, The following

extract from AR 25-30 is prov1ded to assist Acuve Reserve,

~.and National Guard units.

L The units below are authonzed pubhca-» o
', tions accounts with the U§APDC

(1) Actzve Army

(a) Umts argamzed under a PAC Af:,“,

\ l~ PAC that supports battahon -size units, “will

.+ request a consolidated pubhcauons account .

-+ for the entire battalion except ‘when sub- . :
.ordinate units in the. battalion are geo- -
graphically remote. To establish an account,
the PAC will forward a DA Form 12-R
(Request for Establishment of a Publications ., -

' - . Account) and supporting DA 12-series. . ..
i,» = . forms through their DCSIM or DOIM as .

..., appropriate, to the Baltimore USAPDC. i
2800 Eastern Boulevard, Baltimore, MD
21220-2896. The PAC will manage all

i1 -accounts established for the battalion if sup-
S v poris. (Instrucuons for the use of DA12-.
;' series forms and. a reproducible copy of the ..

forms appear in DA Pam, 25-33 J.- ;-

T (b) Uruls not orgamzed under a }’AC “ ‘ “
. Umts that are dctachment size.and above may

. ... account, these units will submlt a DA Form -
- 4. 12-R and supporting DA 12 -series forms

N 23, through their DCSIM. or DOIM, as appro-

priate, to the Balumore USAPDC, 2800 |
Eastern Boulcvard, Baltimore, MD 21220-
2896.

(c) Staff sections of FOAs, MACOM;s,

it dnstallations, and combat divisions. : These -

staff secuons may establish a single account

for each major staff element. To establish

,an account, these units will follow the
procedure in (b) above
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(2) ARNG units that are company size to
State adjutants general. To establish an
account, these units will submit a DA Form . = -
12-R and supporting DA 12-series forms
through their State adjutants general to the
" Baltimore USAPDC, 2800 Eastemn Boule-

vard, Baltimore, MD 21220-2896. .-

(3) USAR units that are company size .
and above and staff sections from division
level and above. To establish an account,
these units will submit a DA Form 12-Rand -
sup-porting DA 12-series forms through
their supporting installation and CONUSA
to the Baltimore USAPDC, 2800 Eastern
Boulevard, Baltimore, MD 21220-2896

(4) ROTC elements. To estabhsh an
account, ROTC regions will submit a DA
Form 12-R and supporting DA 12-series
forms through their supporting installation
and TRADOC DCSIM to the Baltimore
USAPDC, 2800 Eastern Boulevard, Balti-
more, MD 21220-2896. Senior and junior
ROTC units will submit a DA Form 12-R
and supporting DA 12-series forms through
their supporting installation, regional head-
quarters, and TRADOC DCSIM to the Balti-
more USAPDC, 2800 Eastern Boulevard,

. Baltimore, MD 21220-2896.

Units not described in [the paragraphs] -
above also may be authorized accounts. To
establish accounts, these units must send
their requests through their DCSIM or DOIM,
as appropriate, t0 Commander, USAPPC
ATTN: ASQZ-NV, Alexandria, VA 22331-
0302.

Specific instructions for c'stablishing ini-
tial distribution requirements appear in DA
Pam. 25-33.

If your unit does not have a copy of DA Pam. 25- -33, you
may request one by calling the Baltlmore USAPDC at
(301) 671-4335. .

?3) Umts that have estabhshed mmal distribution reqmre— [

ments will receive copies of new, revised, and changed publi-
cations as soon as they are printed.

(4) Units that require publications that are not on their
initial distribution list can requisition publications using DA
Form 4569.  All DA Form 4569 requests will be sent to the

/m\o\re USAPDC, 2800 Eastern Boulevard, Baltimore, MD -

'896. This office may be reached at (301) 671-4335.

(5) Civilians can obtain DA Pams thro‘ugh the National .

Technical Information Service (NTIS), 5285 Port Royal Road,

- AR 621-202

CIR 11-87-1

Springfield, Virginia 22161. They can be reached at (703)

. 487-4684.

(6) Navy, Air Fofce, and Maﬁne JAGs can reQuest up to

~ ten copies of DA Pams by writing to U.S. Amy Publications .

Distribution Center, ATTN: DAIM-APC-BD, 2800 Eastern .

- . Boulevard, Baltimore, MD 21220-2896. Telephonc (301)

671-4335

‘b. Listed below are new publlcauons and changes to
existing publications.

Number Title : : Date
AR 27-26 . Rules of Professional 1 May 92
Conduct for Lawyers (S/S

DA Pam. 27-26, Dec 87)

Financial Administration,

AR 37-104-10 :
Interim Change 102

~30Apr92

Nonstandard Activities of
the U.S. Military Academy
and West Point Military
Reservation, Interim
Change 101 1 May 92

Water Supply and
Wastewater

AR 210-3 1 May 92

AR 420-46 1May92

Retirement Services
Program

Standard ‘
Installation/Division
Personnel System
(SIDPERS) Database
Management

Army Command Policy,
Interim Change 102

Army Educational
Incentives and
‘Entitlements

Internal Control Review
Checklist, Interim Change
101 1 Jun 92 ’

JFTR : Joint Federal Travel
" Regulations, vol. 1,
Uniformed Services, C66 .

AR 600-8-7 17 Apr 92

AR 600-8-23 1 Mar 92

AR 600-20 1 Apr92

3Feb92
1Jun 92

1Jun 92

DA Pam.25-30  Index of Publicationsand 1 Apr 92
 Blank Forms, C2
Pay Entitlements Manual 31 Mar 92
C26 ‘

3. LAAWS Bulletin Board Service

a. Numerous publiéations produced by The Judge
Advocate General’s School (TTAGSA) are available through
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the LAAWS Bulletin Board System' (LAAWS BBS). ‘Usefs '
can sign on the LAAWS BBS by dialing commercial (703)

693-4143, or DSN 223-4143, with the following telecom-

munications: configuration: 2400 baud; parity-none; 8 bits; 1
stop bit; full duplex; Xoh/Xoff supported; VIT100 or ANSI -
terminal emulation. ' Oncé logged on, the system will greet the
user with'an opening menu.."Members need only answer the =
prompts to call up and download desired publications. The

system will ask new users to answer several questions. It then

will instruct them that they can use the LAAWS BBS after’ '
they receive membership confirmation, which takes approxi-: "

mately twenty-four hours. The Army Lawyer will publish

information on new publications and materials as they become

available through the LAAWS BBS.

b Instructtons for Downlaadmg lees From the LAAWS
Bulletin Board Service.

(1) Log on'the LAAWS BBS using ENABLE 2.15 and the
communications parameters descnbed above.

(2) If you never have downloaded files. before, you will
need the file decompressron utility program that the LAAWS
BBS uses to facilitate rapid transfer;over the phone lines.
This program is known as the PKUNZIP utility. ' To download
it onto your hard dnve take the followmg actions after log-
ging on;

(a) When the system asks, “Main Board Command?”
Join a conference by entering [j].

®) From the Conference Menu, select the Automatron
Conference by entering [12]. -

(c) Once you have Jomed t.he Autornatlon_‘,Conference,
enter [d] toDownload aﬁle L o

"" PPN

(d) When prompted to select a ﬁle name, enter [pkzl 10

exe]. This is the PKUNZIP utility file.

(e) If prompted to select a communications protocol,
enter {x] for X—modem (ENABLE) protocol

(f) The system will respond by grvmg you data such as
download time and file size. You then should press the F10
key, which will:give you a top-line menu. From this menu,
select [f] for Files, followed by [r] for Recerve followed by
[x] for X-modem protocol TR RN I

(2 The menu erl then ask for a frle name Enter
[c\pkz110. exe]

B s [
§ PR EREET
i N4

(W] The LAAWS BBS and your computer wrll take over

from here. Downloading the file takes about twenty minutes,
Your computer will beep when the file transfer is complete,

i

Your hard drive now will have the compressed version of the

decompression program needed to explode frles wrth the

“.ZIP”extensron- R S S

60

* . with a new “.DOC" extension.” Now enter ENABLE and call

///

© (i) When the file ransfer is complete, enter [a} to Aban-
don the conference.: Then enter [g] for Good bye to log-off
the LAAWS BBSj o

(j) To use the decompressron program you wrll have to
decompress, or “explode,” the program itself. To accomplish
this, boot-up into DOS and enter [pkz110] at the C:\> prompt.
The PKUNZIP utility then will execute, converting its files to
usable format. When it has completed this process, your hard

.«frive will have the usable, exploded version of the PKUNZIP
‘iutility program, as well as all of the compression and

decompression utllrues used by the LAAWS BBS

3) To download a ﬁle a.fter loggmg on to the LAAWS
BBS, take the following steps

(@) When asked to select a “Mam Board Command"”
enter [d] to Download afile. o , e .

(b) Enter the name of t.he ﬁle you want to download
from subparagraph c below. . :

(c) If prompted to select a commumcatrons protocol,
enter [x] for X. -modem (ENABLE) protocol. ‘

(@) After the LAAWS BBS responds wrth the time and
size data, type F10. From the top-line menu, select 1f1 for
Frles followed by [r] for Receive, followed by [x] for X-
modem protocol.

(¢) When asked to enter a 'frle name, enter [e\axxxx.

' yyy] where xxxxx. yyy is the name of the file you wish.to

download. ; i

() The computters‘ take over from here. When you hear
a beep, file transfer is complete and the file you downloaded

~ will have been saved on your hard dnve

(g) After the file transfer is complete, log-off of the

- LAAWS BBS by entering [g] to say Good-bye.

@ To use a downloaded file, take the following steps:

(a) If the file was not compressed you can use it on
ENABLE without prror conversron Select the file as you'
would any ENABLE word processing file. ENABLE will',
give you a bottom-line menu containing several other word’
processing languages From this menuy, select “ASCIL" After
the documerit: appears you can process it lrke any other EN-

. ABLE file.

(b) If the file was compressed (havmg the “ZIP” exten-

sion) you will have to “explode” it before entering the L ‘

ENABLE program "From the DOS operating system C\>
prompt, enter [pkunzrp{space]xxxxx zip] (where “xxxxx.zip”

signifies the name of the file you downloaded from the /\“

LAAWS BBS). The PKUNZIP utility will explode the
compressed file and make a new file with the same name, but

N
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up the exploded file “XXXXX.DOC", by followmg msu-uc-

tions in paragraph (4)(a) above

c. TJAGSA Publications Available Through the LAAWS

BBS.

The following is an updated list of TJAGSA publications
available for downloading from the LAAWS BBS. (Note that
the date a publication is *“uploaded” is the month and year the
file was made available on the BBS—the publication date is

available within each publication.)

FILE NAME
121CACZIP

1990_YIRZIP :

1991_YIRZIP

505-1.ZIP

'505-2,Z1P

506ZIP .

ALAWZIP

CCLRZIP

JTA200A ZIP

JA200B ZIP

™ IA210ZIP

UPLOADED

_~June 1990

January 1991

DESCRIPTION

. The April 1990 Contract

Law Deskbook from the

R 121st Contract -

Attorneys’ Course
1990 Contract Law Year

.. in Review in ASCIl

.. format. It originally

January 1992

February 1992
- Deskbook, vol. 1, May

: February‘ 1992 .

November

1991 Lo
o Jane 1990

September
8 1990
FISCALBK ZIP

Noveﬂiber ‘
1990

March 1992
March 1992

 March1992 .

was provided at the

© 1991 Government

Contract Law Symposmm
at TTAGSA. v

TIAGSA Contract Law
1991 Year in Review .

TJAGSA Contract Law

1991 .

TI AGSA Contract Law
Deskbook, vol. 2, May
1991

TIAGSA Fiscal Law
Deskbook, November: 1991

‘The Army Lawyer and"

Military Law Review

‘Database (ENABLE 2.15).

Updated through 1989
The Army Lawyer Index.

 Itincludes a menu
‘system and an

explanatory memorandum,

. ARLAWMEM.WPF.
* Contract Claims, ,
 Litigation, & Remedies
- The November 1990
. Fiscal Law Deskbook

Defensive Federal

- Litigation, vol. 1

Defensive Federal
Litigation, vol. 2

. -Law of Federal -

Employment

JA211ZIP

JA231.ZIP

IA23SZIP

JA240PT1.ZIP

JA240PT2 ZIP

JA241.ZIP<
JA260ZIP :

JA261ZIP

JA2622IP

JA263AZIP

JA265A ZIP

JA265B ZIP

JA265CZIP

JA267ZIP
TA2RZIP
W69
JAz"llzIé'
JA212ZIP
A213ZIP

JA2T4 ZIP

JA275ZIP

JA276 ZIP
JA285.ZIP

March 1992

March 1992

March 1992

May 1990

‘May 1990

. March 1992

May 1990

March 1992

' March 1992

May ‘}990

" May 1990
" May 1990
©May 1990
 March 1992

" March 1992

‘March 1992
 Mach1992
March 1992

Mazirch 1992

. March 1992

March 1992
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. “Law of Federal Labor- :

Management Relations

- Reports of Survey and

Line of Duty
Determinations—
Programmed Text

Government Information
Practices

Claims—Programmed
Text, vol. 1

Claims—Programmed
Text, vol. 2
Federal Tort Claims Act

Soldiers’ and Sailors’
Civil Relief Act Pamphlet

Legal Assistance Real

" Property Guide -

Legal Assistance Wills
Guide
Legal Assistance Famxly

" Law

Legal Assistance
Consumer Law Guide
(13)

Legal Assistance
Consumer Law Guide
23)

Legal Assistance

Consumer Law Guide

(373)

.Legal Assistance Office

Directory
Legal Assistance

, - Notarial Guide . -
March 1992 £

Federal Tax Infonnation :

: Series -

Legal Assistance Ofﬂce'

‘Admxmsu'auon Guxde ‘

 Legal Assistance
Deployment Guide

- Legal Assistance vamg .

Wills Guide

- Uniformed Services -

Former Spouses’

- . Protection Act—OQutline

and References -

ModelTaxAss1stance |
. .~ Program
March 1992 .

Preventive Law Series
Senior Officers’ Legal

. Orientation
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March 1992 SJA Office Manager's:, .
' . Handbook
IA296A.ZIP. May 1990 Administrative and -
' Civil Law Handbook (1/6)
Administrative and
Civil Law Handbook (2/6)
 ‘Administrative and -
Civil Law handbook (3/6)
 Administrative and
Civil Law Handbook (4/6)
"’ Administrative and -
: Civil Law Handbook (6/6)
JA301ZIPY October 1991 - Unauthorized Absence—
EEE TR GRS e Programmed Instruction,
G TIJAGSA Criminal Law
. ¢+ Division :
. October 1991 Trial Counsel and
: . Defense Counsel -
Handbook, TJAGSA
Criminal Law Division
Senior Officers’ Legal
~ Orientation Criminal
Law Text ”
Nonjudicial Punishment
—Programmed .
" Instruction, TTAGSA
Criminal Law Division

Crimes and Defenses.
' Handbook (DOWNLOAD
ON HARD DRIVE
~ ONLY)
"Contract Law Yearin -
‘ Reyiew——l989 ‘

JA290.ZIP
JA296BZIP © May 1990
JA296CZIP ~ May 1990
JA296DZIP - ' - May 1990

JA296F.ARC Apnl 1990

JA310ZIP -

i
oo

JA320ZIP  October 1991

JA330ZIP  October 1991

JA337.ZIP

Ve
bl

Qctober 1991

1

YIRSOZIP  January 1990

Reserve and National Guard organizations without organic
computer telecommunications’ capabilities, and individual
mobilization augmentees (IMAs) having bona fide military
needs for these publications, may request computer diskettes
contalnmg the publrcatrons listed above from the appropriate
proponent academic division (Administrative and Civil Law;
Criminal Law; Contract Law; International Law; or Doctnne
Developments and Literature) at The J udge Advocate Gen-
eral’s School, Charlottesville, Virginia 22903-1781." Requests
must be accompamed by one 51/4-inch or 31/2-inch blank,
formatted diskette for each file. In addition;, a request from an
IMA must contain a statement that verifies that the IMA needs
the réquested publications for purposes related to the military
practice of law. ~Questions or suggestions concerning the
availability of TTAGSA publications on the LAAWS .BBS
should be sent to The Judge Advocate General's School,
Literature and Publications Office, ATTN: JAGS- DDL
Charlottesvrlle, VA 22903 1781.

4. TJAGSA Information Management Items.

a. Each member of the staff and faculty at The Judge
Advocate General’s School (TJAGSA) has access to the

Defense Data Network (DDN) for electronic-mail (e-mail).
To pass information to someone at TJAGSA, or to obtain-an
e-mail address for someone at TIAGSA a DDN user should
send an e-mail message to: ;

“postmaster@ Jags2 Jag vrrglma edu

The TJAGSA ‘Auiomation Management Offrcer also is
compiling a list of JAG Corps e-mail addresses. If you have
an account accessible through either DDN or PROFS (TRADOC
system) please send a message containing your ¢-mail address
to the postmaster address for DDN, or to “crankc(lee)” for
PROFS.

‘b. Personnel desiring to reach someone at TTAGSA via auto-
von should dial 274-7115 to get the TJAGSA receptionist;
then ask for the extension of the office you wish to reach.

¢. ‘Personnel having access to FTS 2000 can reach TIAGSA
by dialing 924-6300 for the receptionist or 924-6- plus the
three-digit extension you want to reach,

d. The Judge Advocate General’s School also has a toll-
free telephone number To call TJIAGSA, dial 1-800-552-
3978. L

5. The'Armj Law Lihrary System.

a. With the closure and realignment of many Army
installations, the Army Law Library System (ALLS) has
become ' the point of contact for redistribution of materials
contained in law libraries on those installations. The Army
Lawyer will continue to publish lists of law library materials
made available .as a result of base closures. Law librariang
having resources available for redistribution should contact
Ms. Helena Daidone, JALS-DDS, The Judge Advocate
General s School, U.S. Army. Charlottesvrlle, VA 22903-
1781. Telephone numbers are autovon 274-7115, ext. 394,
commercxal (804) 972-6394 or fax (804) 972-6386.

b The folldwmg material has been declared excess and is
available for redrstnbutron Please contact the installations
directly for transfer

1. Commander Chenucal Materiel Law Office, U.S. Amy
Chemical Research Development, & Engmeermg Centér,
ATTN: Cheryl S. Fields, Edgewood Arsenal Aberdeen
Proving Ground MD 21010; Teléphone: - DSN: 58422289}

Commercial: (410) 278-1288/2289.

LI IR RIS S

Decrsrons of the Complroller General of the

[United States: -« e iy
) ~ COPES .

DATE vor.dME ‘PAGES " AVAILABLE ‘'

1990 69

Apr. 359-432 2
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DATE VOLUME PAGES

July

Aug.

Sept.
Oct. 70
Nov.
Dec.

1991 70
Jan,

Feb.

Mar.

Apr.

May

Jun,

Jul.

Aug.

) lSeplt. |
Oct. -~ 71

Nov.

Court-Martial Reports
Military Justice Digest, vols. 1-33

549-641

. .643-690

691-758
1-52
53-113
115-164

165-224
225-312
313-389
389458
459-539

' 541-605

607-660
661-698
699-737
1-54
55-96

COPIES
AVAILABLE

B et DN e e

SV O O I SR S

2. Judge Advocate Liaison, Headquarters, U.S. Army
Garrison, Fort Indiantown Gap, ATTN: AFKA-ZQ-JA (SSG
Dalton), Annville, PA 17003-5011; Telephone: DSN: 277-
2802; Commercial: (717) 865-5444, ext. 2294,

Purdon’s Pennsylvania Statutes Annotated
U.S. Code Congressional & Administrative News

Federal Rules of Evidence, 3d ed.

Federal Rules of Evidence, 1985 Supp.

AUGUST 1992 THE ARMY LAWYER =DA PAM 27-50-237

Military Rules of Evidence Manual
Military Rules of Evidence Manual, 2d ed.
Government Contracts Reporter, vols. 1-8
Family Estate Planning Guide, 24 ed.

Bouvier’s Law Dictionary (2 copies) ‘
Corpus Juris Secundum/American Law

Books (156 vols.)

Court-Martial Reports (52 vols.)

Decisions of the Comptroller Generél of the
United States (7 vols.)

National Highway Carriers Directory 3

copies)

Shepard’s Southwestern Reporter C1tat10ns
- (6 vols.)

B

Shepard’s Texas Citations (4 yqls.)_ T

Texas Digest (65 vols.) ; e
Texas Edition: Southwestern Reporter 2d B

Series (82 vols.)

) Texas Juris (10 vols.)
Texas J unsprudence (77 vols.)

U.S. Law Week (31 vols.)
U.S. Code of Congressional Services (10

vols.)

U.S. Code Congressional & Administrative
News (paper bound)

U.S. Court of Military Appeals Reports (22

vols.)

3. Headquarters, Fifth U.S. Army, ATTN: AFKB-JA
(SGM Francis Black), Fort Sam Houston, TX 78234-7000;
Telephone: DSN 471-1514, Commercial: (512) 221-1515.
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